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Notices of Final Rulemaking
NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final rules are those which
have appeared in the Register Ist as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the Arizona Administrative Register after the final rules have been submitted for fiting and publi-
cation.

NOTICE OF FINAL RULEMAKING

TITLE 4. PUBLIC SERVICE CORPORATIONS, CORPORATIONS AND
ASSOCIATIONS, SECURITIES REGULATION

CHAPTER 2. CORPORATION COMMISSION

FIXED UTILITIES
PREAMBLE
Sections Affected Rulemaking Action
© Article 12 New Article
R14.2-1201 . New Section
R14-2-1202 New Section
R14-2.1203 New Section
R14-2-1204 New Section
R14-2-1205 New Section
R14-2-1206 . New Section
R14-2-1207 New Section
R14-2-1208 New Section
R14.2.1209 New Section
R14-2-1210 New Section
R14-2-1211 New Section
RI4-2-1212 New Section
R14-2-1213- New Section
R14-2-1214 ‘ New Section
R14-2-1215 New Section
R14-2-1216 New Section
Ri14-2-1217 New Section

The specific autherity for the ralemaking, including both the authorizing statute

implementing {specific):
Authorizing statutes: A.R.S. §§ 40-202, 40-203, 40-204, 40-250, 40-321, 40-322, 40-361, 40-365, 40-367, 40-424, 40-425, and the
Arizona Constitution, Article 15§§ 1, 2, 3, 4, 6, 16, and 19.

Implementing statutes: AR.S. §§ 40-202, 40-203, 40-204, 40-250, 40-321, 40-322, 40-361, 40-365, 40-367, 40-424, 40-425, and
the Arizona Constitution, Article 15 §§ 1,2, 3,4, 6, 16, and 19.

The effective date of the rules;
April 26, 19596

A list of all previous notices appearing in the Register addressing the final rule:

Notice of Proposed Rulemaking:
2AAR. 672, January 12,1996

The name and address ¢f agency personnel with whom persons may communicate regarding the rulemaking:

eneral} and the statutes the rules are

Name: Paul Bullis, Chief Counsel, 1.egal Division
Address: Corporation Commission
1200 West Washington
Phoenix, Arizona 85007
Telephone: (602)542-3402
Fax {602)Y542-4870

The proposed rules establish the Arizona Universal Service Fund (AUSF) in compliance with applicable rules for competitive tele-
communications services set forth in R14-2-1101 through R14-2-1115, in particular R14-2-1113. The AUSF in the funding mech-
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anism through which surcharges are collected from consumers of telecommunications services and support is paid to eligible
providers of basic local telephone exchange service in areas where the cost of providing the service exceeds the rate authorized to
be charged for the service.

A showing of good canse whv the rule is necessarv fo promote a statewide interest if the rule will diminish a previeus grant of

authority of a pelitical subdivision of this state:
Not applicable.

8. The summary of the economic, small business, and consumer impact:
Rules for competitive telecommunications services require the establishment of a Universal Service Fund to assure the continued

availability of basic telephone service at reasonable rates. In compliance, the proposed rules establish the Arizona Universal Ser-
vice Fund {AUSF) to collect and disburse mmoney to maintain universal telephone service. The proposed rule will affect providers
and users of telecommunications services in Arizona.

9. A description of the changes between the proposed rules, including supplemental notices, and final rules (if applicable):
R14-2-1201. Pefinitions

The term “Conversion Factor” in R14-2-1201(9) was modified by the addition of the words “for both wireless and wireline cus-
tomers™ after the word “trunks”; and, the definition of the term “Interconnecting Trunk™ in Rule 1201(10) modified by the addition
of the words “or to a wireline customer of such local switched access provider” afier the word “services” in the 4¢h line and by the
similar addition of the words “or wireline customer™ after the word “services” in line 5.

R14-2-1202. Calculation of AUSF Support

The following language was added to the end of R14-2-1202(B): “For any request for AUSF support by a small local exchange
carrier filed more than 3 years after the effective date of this Article, the AUSF support area shall be the geographic areas as deter-
mined by theCommission.:

R14-2-12064, Funding of the AUSF

The language “Category 1 or Category 2” in the 1st sentence of R14-2-1204(B)(3))(b) was deleted and replaced with the following
language: “Category I, Category 2, or both Category 1 and Category 2,”.

R14-2-1205. Calculation of Surcharges

The following new subsection (E} was added: “Recipients of lifeline or other low-income support shall be exempt from paying a
Category 1 surcharge”.

R14-2-1206. Implementation

The following new subsection (G) was added: “Defined ares, study area, geographic area, and support area mean that same area
durmg the Ist 3 years of the effective date of this Article, After the 1st 3 years, they will still have the same meamng uniess other-
wise ordered by the Commission.”

R14-2-1209(B). Procedures for Handling AUSF Rate Charges
The following language was inserted after the word “costs” in R14-2-1209(B): “as well as any corrections and true-ups”.
R14-2-1210. Statement of Participation of All Telecommunication Service Providers in the AUSF,
The following language was inserted after the word “termination” in subsection (A): “after written notice from the Administrator”,
R14-2-1212. Interim Administrator

The folowing language was inserted between the words “party” and “shall” in the last sentence of R14-2-1212: “selected through
the competitive bid process”.

10. A summary of the principal comments and the agency response to them: -
R14-2-1201 through R14-2-1217

Issue: MCI Telecommunications Corporation (“MCI”) supported the rules. However, MCI requested the Commission open a rule-
making proceeding to address the resale of telecommunications services.

In response, staff indicated a new docket to address the resale of telecommunications would be initiated.
Evaluation: MCI’s concerns can and should be addressed in a new docket.
Resolution: No change is necessary.

R14-2-1201, Definitions

Issue: Southwest Wireless, L.P., dba Cellular One (“Cellular One™) argued that the proposed rules creates a disparity between
wireline telephone customers utilizing interconnecting trunks and cellular customers of the local exchange carrier (“LEC™) utiliz-
ing precisely the same mode of interconnection. As a resuit, Cellular One recommended the definition of the term “Conversion
Factor” in Rule 1201(9) be modified by the addition of the words “for both wireless and wireline” before the word “interconnect-
ing” and the substitution of the word “the” for “a” in that same line of the definition, and, the definition of the term “Interconnect-

May 17, 1996 Page 1775 Volume 2, Issue #20



Arizona Administrative Register

Notices of Final Rulemaking

ing Trunk” in R12-4-1201(10) be modified by the addition of the words “or to a wireline customer of such local switched access

provider” after the word “services” in the 4th line and by the similar addition of the words “or witeline customer™ after the word
“services” in line 5.

Similarly, GST Tucson Lightwave, Inc. (“G8T") was concemned that the surcharge be equitable on both Private Branch Exchange
(“PBX") and Cenirex customers. According to GST, there was no mention of PBX-type trunk connections in the definition of
“Interconmecting Trunk™, GST proposed that the Commission assess trunk charges for both Centrex and PBX customers on a
“trunk equivalent” basis.

In response, staff agreed with Celiular One’s comments and proposed solution. staff further opined that the Ceilular One solution
would resolve GST’s concerns,

Resolution: Adoption of Cellular One’s proposed language in R12-4-1201(9) and R12-4-1201(10) will clarify the intent of those
Rules.

Issue: GST requested clarification of the proposed Rule’s underlying methodology relating to Total Service Long Run Incremental
Cost (“TSLRIC”) of the incumbent provider.

Staff disagreed with GST’s proposal. According to staff, the definition of TSLRIC is essentially identical to the definition utilized
in the existing Competitive Telecommunications rules, R14-2-1101 et seq.

Evaluation: The definition of TSLRIC is identical to the existing definition contained in R14-2-1102(17). Consistent with the
Competitive Telecommunications rules, no additional language is necessary.

Resolution; No change is needed.

Issue: MFS Communications Company, Inc. ("MFS”} complained that the proposed rules would provide LECs with excessive,
windfall subsidies. According to MFS, the proposed rules ignore the contributions generated by related services that are not
included under the definition of “basic local exchange telephone service” as defined in R14-2-1201(6).

In response, U S West Communications, Inc, (“U.S. West™) indicated that an LEC must demonstrate to the Commission its need
for support from the AUSF. Further, US West indicated that the Commission would not allow an LEC to reap a windfall.

In response, staff indicated that contributions generated by related services could be considered in a rate case.
Evaluation: The concerns of MFS can be taken into consideration as part of the rate case of the respective LEC.

Resolution: No changes are necessary.

R14-2-1202, Calculation of AUSF Suppert
Issue: GST requested clarification on the differences between “support areas” and “geographic areas™ as set forth in R14-2-1202.

In response, staff indicated these areas were the same for small local exchange carriers during the st 3 years of these rules. After
that time period, the Commission may adopt a “support area” that is different from the “geographic area”

Evaluation; New language should be added 10 R14-2-1202 in order to clarify the intent.

Resolution: The foliowmg language should be added to the end of R14-2-1202(B): “For any request for AUSF support by a smail

tocal exchange carrier filed more than 3 years after the effective date of this Article, the AUSF support area shall be the geographxc
areas as determined by the Commission.”

R14-2-1203. Request for AUSF Support

Issue: According to the Association of Arizona Exchange Carriers (“AAEC™), the Federal Communications Commission (“FCC™)
established the Federal Universal Service Fund (“FUSF”) with the objective of providing quality telephone service at reasonable
rates to every geographic region of the country. AAEC indicated that applicants for support from the FUSF must submit data to the
National Exchange Carrier Asseciation (“NECA”) to demonstrate that the average loop costs of the applicant’s distribution plant
exceed by 115% the nationa! “benchmark” set by NECA. AAEC recommended that similar procedures be set up to administer the
AUSF. According to AAEC, it appears the only way to qualify for support in Arizona is through a full-blown rate case. AAEC
asserted that the time and expense to qualify for AUSF support could easily outweigh the support received from the fund. Further,
AAEC asserted that to receive support from the AUSF does not constitute a rate increase.

In response, AT&T Communications of the Mountain States, Inc. (“AT&T™) recommended the AAEC arguments be rejected.
AT&T indicated that the AUSF funds come from ratepayers who should not have their rates raised without 2 clear demonstration
by AAEC members of their need for a subsidy.

US West and staff both disagreed with AAEC's statement that the purpose of the AUSF was to replace revenues lost to competi-

tion. According to U.S. West and staff, the purpose of the AUSF is to assure the continued availability of basic telephone service at
reasonable rates by providing support to eligible providers.

Evaluation: While the support payments may not constitite a rate increase for those receiving the funds, ratepayers for other tele-
phone service providers will have to pay a subsidy. We concur with AT&T that there needs to be a clear demonstration for the
need of any subsidy.
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Resolution: No change is necessary.

Ri4-2-1204. Funding of the AUSE

Issue: MES criticized the proposal set forth in R14-2-1204(B) whereby the AUSF will be funded 30% by “Category 1” service
(local service) and 50% by “Category 2” service (toll service). According to MFS, the 50/50 allocation between local and toll ser-
vices is arbitrary and may unbalance the competitive market place. MFS urged the Commission to adopt a competitively-neutral
funding mechanism.

In response, AT&T indicated that the 50/50 funding has been in place in Arizona for 6 years and has worked well. According to
AT&T, a proven approach should not be abandoned for a vague and untested scheme proposed by party.

According to staff, the 3-year review period set forth in R14-2-1216 will allow the Commission to identify and address any inequi-~
ties. staff did agree that R14-2-1204(B)(3) should be amended to clarify that telecommunications service providers can choose to
be both a Category 1 and Category 2 service provider.

Evaluation: At this time there is insufficient information to know if the 50/50 approach is the best funding allocation. However,
absent evidence to support another approach as being better, the 50/50 allocation method is 2 reasonable approach that has worked
successfully in the past. staff should continue to monitor the allocation method for possible future amendments. R14-2-1204(B)(3)
should be amended to clarify that a provider may choose to provide both Category 1 and Category 2 services.

Resolution: The 1st sentence of R14-2-1204(B)(3)(b) should be amended to include language that a provider may choose to pro-
vide both Category 1 and Category 2 services,

R14-2-1205. Calculation of Surcharges
Tssue: GST recommended the rules be amended to exempt lifeline end users from the requirement to pay AUSF surcharges,

Staff concurred with this proposal.

Resolution: In order to clarify the intent of R14-2-1203, the following new subsection (E) should be added: “E. Recipients of life-
line or other low-income support shall be exempt from paying a Category 1 surcharge.”
R14-2-1206. Implementation

Issue; GST proposed that R14-2-1206(B) and (C) be changed to allow C‘ategory 1 providers to report de minimis surcharge reve-
nues on a quarterly basis instead of the proposed monthly basis.

In response, siaff indicated it did not oppose the GST proposal. However, staff opined that it would not be able to identify an
appropriate threshold leve] for streamlined reporting until it has some experience with the process.

Evaluation: The GST proposal may be a good idea, however, there is insufficient information at this time to know what, if any,
changes should be made to the reporting process. This matter should continue to be monitored by staff for 2 possible amendment in
the future.

Resolution: No change is necessary at this time.

R14-2-1206(E) and (F)

Issue: GST recommended the term “defined area” in R14-2-1206(E) be clarified so that it will not be misconstrued as a “study
area” which is synonymous with the incumbent’s entire service area.

In response, staff indicated that there was no need for additional clarification. Ata public comment hearing, staff indicated that
“defined area”, “study area”, “geographic area”, and “support area” meant the same area during the 1st 3 years of the effective date
of this Article. After the 1st 3 years, they will still have the same meaning unless otherwise ordered by the Commission.

According to AAEC, R14-2-1206(F) does not permit competitive providers of basic local exchange service to qualify for AUGSF
support until the Commission staff has completed the review required by R14-2-1216(A). AAEC requested R14-2-1206(F) to be
amended so that even after the review process, no competitive local access provider should be authorized to receive support from
the AUSF unless: (i) the incumbent LEC is receiving support from the AUSF; and (ii) the competitive provider agrees to provide
local service to any customer requesting service who is located within any of the incumbent LEC’s certificated territories in Ari-
zonz (i.., the incumbent LEC’s AUSF support area).

According to staff, a modification is not necessary since R14-2-1206(F) permits small and intermediate LECs to receive AUSFE
support today, while competitors would not be eligible for such support until after a 3-year review period. Further, staff believes
R14-2-1206(F) properly limits eligibility for AUSF support to competitors that are willing to provide basic local exchange service
1o ail customers in the geographic study area as defined in the rules. staff indicated the AAEC proposal would create a mismatch
between the support area and service area.

Resolution: Adoption of the following new subsection (G) will clarify the intent of the rules:

G. Defined area, study area, geographic area, and support area mean the same area during the st 3 years of the effective
date of this Article. After the 1st 3 years, they will still have the same meaning unless otherwise ordered by the Commis-
sion.
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R14-2-1209. Procedures for HandlingA AUSF Rate Changes
Issue: GST expressed concerns that R14-2-1213 does not provide for annual corrections or true-ups.

Staff responded that R14-2-1209 contemplates corrections and true-ups, although not mentioned explicitly. Accordingly, staff did
not believe a modification to the rules was necessary but had no abjection to such a modification.

Evaluation: Although corrections and true-ups are implicitly included in R14-2-1209, additional clarifying language to R14.2-
1209 will help minimize future disagreements.

Resolution: The following clarifying language should be added to R14-2-1209(B) after the word “costs”™: “as well as any correc.
tions and true-ups”.

R14-2-1210. Statement of Particfgation of All Telecommunications Service Providers in the AUSF

Issue: R14-2-1210(A) requires every existing telecommunications service provider to file a letter with the AUSF Administrator
within 30 days of the effective date of the rules, acknowledging the providers obligation to pay AUSF surcharges. The penalty for
failure to provide the letter is disconnection from the public switched network. MFS recommends that the R14-2-1210 be amended
to require the Administrator to provide written netice to all telecommunications service providers of the adoption of the rules and
the requirement to file a letter of acknowledgment.

Staff disagreed with the MFS recommendation. According to staff, the rulemaking procedures provide adequate notice to the tele-
communications providers.

Evaluation: We concur with staff. While we believe it is implicit that a provider would not be disconnected without reasonable
notice, we will add that requirement to R14-2-1210 for clarification purposes.

Resolution: For clarification purposes, we will add the words “after written notice from the Administrator” after the word “termi-
nation” in R14-2-1210(A).

R14-2-1212. Interim Administrator

Issue: GST was concerned that U.S. West was designated as the AUSF interim administrator. GST urged the Commission appoint
an independent, 3rd party such as the NECA to serve as interim administrator. '

AAEC proposed that the Commission utilize a competitive bidding process to select an independent administrator for the AUSF.
In response, 1.S. West also urged the Commission o move quickly in the selection of a 3rd party administrator.

Although not spelled out in the rules, staff indicated the intent was to select an independent administrator of the AUSF through the
competitive bid process. Further, staff responded that it could see no reason to replace U.S. West on an interim basis.

Evaluation: Additional language should be added 1o R14-2-1212 to clarify the selection process for a neutral Administrator. In the
meantime, U S West should remain as the interim Administrator. US West is currently serving as the Administrator of the existing

universal service fund and should continue to do so until a neutral party can be selected by the Commission through the bid pro-
cess.

Resolution: The following language should be inserted between the works “party” and “shall” in the last sentence of R14-2-1212;
“selected through the competitive bid process™. This language will help clarify the intent of the rule,

11. Any other matters preseribed by statute that are applicable te the specific agency or to any specific rule or class of rules:
Not applicable.

12. Incorperations by reference and their location in the rules:
Not apphicable.

13, Was this rule previously adopted as an emergency rule?
No.

14. The full text of the rules follows:

TITLE 14: PUBLIC SERVICE CORPORATIONS, CORPORATIONS
AND ASSOCIATIONS, SECURITIES REGULATION

CHAFPTER 2. CORPORATION COMMISSION

FIXED UTILITIES

ARTICLE 12. ARIZONA UNIVERSAL SERVICE FUND R14-2-1203. Calculation of Surcharpes
Section RI14-2:1206, Implementation
T ——— i m S . H .-
R14.2.1201. Definitions R14-2-1207 ;:{dc‘(l:liﬁggtigi SMonthly Payments and the Associ
R14:2-1202, Calculation of AUSE Sunport R14-2-1208. Monthly AUSF Disbursements
R14-2-1203. Request for AUSF Support B145.1500 o R o Tt
RI451564 Tundine of fo AUSE R14-2-1209. Procedures for Handling AUSF Rate Changes
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R14-2-1211.

R14-2-1212.
R14-2-1213,
R14-2-1214,

R14-2-1213,
R14-2-1216,
R14-2-1217.

R14-2-1210.

Notices of Final Rulemaking

Statement of Participation of all Telecommunica-
tions Service Providers in the AUSF

Duties and Responsibilities of the AUSF Adminis-
fator .

Interim Administrator

Guidelines for Auditing the AUSF

Enforcement of Collection of Delinguent AUSE
Amounts

AUSF Annual Report
Review Process

Supersession of Existing USF Mechanism

ARTICLE 12. ARIZONA UNIVERSAL SERVICE FUND

R14-2-1201. Definitions

In this Article, unless the context otherwise requires, the following
definitions shall apply:

i,

a—

2

j

=

o

[o~

=

fee

NS

10.
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EAdministrator” is the person desipnated purstiant to
R14-2-1212 to administer the AUSF and perform the

functions required hv this Article,
"Arizona Corporation Commission” or "Commission.”
The regulatory agency of the state of Arizona having

jurisdiction over public service corporations operating in
Arizona,

"Arizona Universal Service Fund" or "AUSF" is the

funding mechanism established by this Article through

which surcharges are collected and support paid in accor-
dance with this Article.

"AUSF Support” is the amount of money, celculated pur-
suant to this Article, which 2 provider of basic local tele-
phone exchange service is eligible to receive from the
AUSF pursuant to this Article.

"AUSF Support Area” is the geographic area for which a
local exchange carrier's eligibility to receive AUSFE sup-
poxt is calculated.

"Basic local exchange telephone service" is telephone
service that provides the following features:

Access 1o l-party residential service with a voice
grade line:

Access to touchfone capabilities;

Access to an interexchanee carrier:

Access to_emergency services. including but pot
limited to emergency 911:

Access to directory assistance service;

Access to operafor service;

Access to a white page or similar directory Hsting;
and

Access to telephone relay systems for the hearing
and speech impaired.

"Benchmark rates” for a telecomrmunications services
provider are those rates approved by the Commission for

that provider for basic local exchange telephone service,
plus the Customer Access Line Charge approved by the

Federal Communications Commission.

"Commercial Mobile Radio Service" is any radio com-
munication service carried on between mobile stations or
receivers and land stations, or by mobile stations commu-
nicating among themselves, that is provided for profit and
that_makes available to the public service that is con-
pected to the public switched network,

“Conversion Factor” is a multipHer that is used to convert
a quantity of interconnecting trunks for both wirgless and
wireline customers into equivalent access lines. for the
sole purpose of developing Category 1 surcharses. The
value of the Conversion Factor shall be 10 until comple-
tion of the review provided for in R14-2-1216.

&

‘Interconnecting Trunk” is a 1-way or 2-way voice grade

(i3

o o o

= e

or equivalent voice prade switched message transmission
channel furnished by a local switched access provider to a
provider of wireless services or to a wireline customer of
such local switched access provider to interconnect the
provider of wireless services or wireline customer o the
public switched network.

11, Intermediate Local Exchange Carriers" are incumbent
providers of basic local exchange telephone service with

more than 20,000 access lines but fewer than 200.000
access lines in Arizona.

12. 'Large Local Exchange Carrders” are incumbent provid.
ers of basic local exchanpe telephone service serving
200.000 or more access lines in Arizona.

13, "Small Local Exchanse Carriers" are incumbent provid-

£15 of basic logal exchange telephone service with 20,000
or fewer access lines in Arizona.

14. "Total Service Long Run Incremental Cost" is the total
additional cost incurred by a telecommunications com-
pany to produce the entire quantity of a service, piven
thet the telecomnmumnications company already provides
all of its other services. Total Service Long Run Incre-
mental Cost is based on the least cost. most efficient tech-
nolopy that is capable of being implemented at the time
the decision to provide the service is made.

15. "U.S. Census Blocks" are peographic areas defined by the
U.S. Department of Commerce. The areas. which define
the way in which census data is aggrepated, generally
gontain between 250 and 350 housine units

R14-2-1202. Calculation of AUSK Support

A

B.

C.
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The amount of AUSFE support to which a provider of basic
logal exchanse telephone service is eligible for a given AUSE
support area shall be based upon the difference between the
benchmark rates for basic local exchange telephone service

provided by the carrier, and the appropriate cost to provide
basic_local exchange telephone service as determined by the
Commission, net of any universal service suppost from federal
sources,

For a small local exchange carrier. the AUSF support area
shall include all exchanges served by the local exchanee car-
rier in Arizona, The appropriate cost of providing basic local
¢xchange telephone service for purposes of determining AUSE
support for a small local exchange carrier shall be the embed-
ded cost of the incumbent provider, For any request for AUSF
support by a smeil local exchange carrier filed more than 3
years after the effective date of this Article. the AUSF support
area shall be the peopraphic areas as determined by the Com-
For an intermediate local exchange earrier, the AUSF support
area shall be either all exchanses in Arizona served by that
carrier, or such other support area as may be approved by the
Commission. The appropriate cost of providing basic local
exchange telephone service for purposes of determining AUSE
support for an intermediate local exchange carrier shall be the
gmbedded cost of the incumbent provider. For any request for
AUSF support bv an intermediate local exchange carrier filed
more than 3 vears after the effective date of this Article, the
ALSE supvort area shall be geographic areas as determined by
the Commission, and the appropriate cost of providing basic
local exchange telephone service for purposes of determining
AUSF support shall be the Total Service Long Run Incremen-
tat Cost of the incumbent provider. In the event that the FCC
adopts a somewhat different forward-looking costing method-
ology and/or a different geographic studv/support area for the
Federal universal service fund program, a local exchange car-
rier may request a waiver from this rule in order to utilize the
same cost study methodology and/or geographic study areas in
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both jurigdictions.

Fora larpe local exchange carrier, the AUSF support area shall
be U.8, census block groups, and the appropriate cost of pro-
viding basjc Tocal exchange telephone service for purposes of
determining AUSF support shall be the Total Service Long
Run Incremental Cost In the event that the FCC adopts a
somewhat different forward-looking costing methodolosy
and/or a different seographic studv/support area for the Fed-
gral universal service fund program, a local exchange carrier
may request a waiver from this rule in order to utilize the same
cost study methodology and/or geographic study areas in both
jurjsdictions, Anv request for AUSF support by a large local
gxchange carrier shall include a Total Service Long Run Incre-
tmental Cost study, or cost study based on FCC adopted meth-
odelony. of basic local exchange service. The cost study shall
be developed and presented in a manper that identifies the cost
for the individual support areas for which AUSF funding is
being requested.

R14:-2-1203. Reguest for AUSF Support

A provider of basic local exchanpe telephone service may request
that the Commission authorize AUSF support with a filing under
R14-2-103 or other method as the Commission may preseribe. and
Lnon compliance with all applicable rules set forth in R14-2-1101
through R14-2-1115. A request for AUSF support shall include a
statement describing the need for such funding The Commission
shall determine the appropriate cost of providineg basic iocal
exchange service for each AUSF support area for which AUSF sup-
port is requested and shall calenlate in accordance with R14-2-1202

tt?ed amount of AUST support, if any, to which the applicant is enti-
ed,

=

Bl14-2-1204. Funding of the AUSF

A: The AUSF shall be funded in accordance with this Article by
ail telecommunications service providers that interconneet to
the public switched network. Within 30 days of the effective
date of this Article, and thereafter on or before October 1 of
gach vear. each telecommunications provider shall provide to
the Administrator a list of all other telecommunications pro-
viders that interconnect to its facilities or network.

B, The AUSF shall be funded equally by toll and [ocal customers
of the providers of telecommunications services. and shall be
assessed in the following manner:

L. Category 1 - Providers of basic local exchange service. as
discussed in R14-2-1204(B)(1){a), and other service pro-
viders as reguired under R14-2-1204(BY1)(2)(1) or per-
mitted under R14-2-1204(B)(3)(b), shall be considered
providers of Category 1 service.

4, Onpe-half of the AUSF funding requirement will be

collected through Category 1 service providers. Cat-
egory 1 AUSK assessment will be based upon access

lines and interconnecting trunks, and assessed by
providers of local switched access as either an
access line or interconnecting trunk surcharge. The
"per access line" surcharge to be in place during a
given vear will be calculated by the Administrator
using the total number of access lines and equivalent
access lines deriving from interconnecting trunks
that were in service for all Categorv 1 service pro-
viders on October 1 of the previous year. Access
lines shall include business and residence lines, pub-
lic access lines. and other identifiable access lines.
All wireless providers including but not limited to
paging and other Commercial Mobile Radio Service
providers, that interconnect to the public switched
network will contribute to the AUSFE under the

requirements of Category 1. The pumber of inter-
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connecting frunks obtained from the local access

provider by the wirgless provider shall be utilized in
coniunction with a Conversion Factor to determine
AUSF support from such wireless provider by
means of a surcharge on such interconnecting
trunks. A wireless provider that fails to contribute to
the AUSF as required by this Article shail be subject
to termination of its interconnection arrangements
pursuant to R14-2-1214(C).

On or hefore November 1 of each vear. each Cate-
gory 1 local switched access service provider shall
provide to the Administrator the number of access

lines and number of interconnecting trunks that were
in service on October 1 of that vear. The Adminis-

trator will use these pumbers topether with the Con-

version Factor in calculating the per access line
surcharpe and per interconnecting trunk surcharge
for the following year. The Administrator will multi-
ply the total number of interconnecting trunks by the
Conversion Factor o obtain an equivalent number of
access lines for the purpose of calculating the sur-

. charges.

2. Catepory 2 - Providers of intrastate toll service, or other
service providers as permitted under R14-2-1204(B)(3),
shall be considered providers of Category 2 service and
shall be assessed AUSF charges as follows:

a, One-half of the AUSF funding requirement will be
collected through Category 2 service providers. The
Category 2 AUSF assessment will be based on fotal
Arizona intrastate toll revenue. and assessed as 2
percent of revenue. The percent of revenue assess-
ment to be in place during a given vear will be calcu-
lated by the Administrator using the annual Arizona
intrastate revenue for all Catepory 2 service provid-
ers for the previous year,

On or before November 1 of each vear, sach Cate-

gory 2 service provider shall report to the Adminis-
trator the total Arizona inirastate revenue collected
between August 1 of the current vear and August §

of the previous vear. The Administrator will use this
revenue so reported to calculate the AUSF agsgess-

ment rate for the following year,

New telecommunications service providers.

a, Telecommunications providers that begin providing
basic Jocal exchange service after the effective date
of this Article shall be assessed AUSF charges pur-
suant to R14-2-1204(BY(1}. Telecommunications
providers that begin providing toll service after the
effective date of this Article shall be assessed AUSF
charges pursuant to R14-2-1204(B)(2).

All other telecommunications service providers that
interconnect to the public switched network and
begin providing telecommunications service after
the effective date of this Article. shall choose to be

considered either a Category 1. Category 2. or both
Category 1 and Category 2 service provider. Such

glection shall be made in writing to the Administra-
tor within 30 days of beginning to provide telecom-
munications service in Arizona with a copy to the
Director of Utilities. Written concurrence of the
Director of Utilities must be received by the Admin-
istrator for such selection to be effective. Such selec-
tion will be irrevocable for a period of at least 3
years,
4. A Islecommunications provider that provides both Cate-
gory 1 and Categorv 2 services shall be assessed AUSF
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charges pursuant to both R14-2-1204(BY(1) and Ri4-2-
1204(BY2).

R14-2-1205. Caicnlation of Surcharges

A

Sl

i

g

&

E.

The Administrator will calculate the total AUSFE support due
all local exchange carriers who have been eranted AUSF sup-
port by the Commission. Administrative costs and audit fees

will be added to this amount. The amount of any excess funds
in the AUSF will then be subtracted to determine the fotal
funding requirement. The funding requirements from Cate-

gory 1 and Categorv 2 service providers will then be calcu-
lated. One half of the funding will be obtained from Category

1 providers through surcharges applied to access lines and
interconnecting trunks in service. The other half will be
obtained from Category 2 providers through surcharpes on
infragtate toll revenues,
For the purpose of determining the surcharges, the Adminis-
trator will develop srowth factors to apply to the total reported
access lines and toll revenues. Such srowth factors will be cal-
culated 2t 172 of the estimated annual percentage srowth in
access lines and in toll revepmes.
Category 1 Surcharge. One-half of the total annual AUSF sup-
port approved by the Commission for all eligible recipients
will be obtained from Category 1 service providers. A monthly
per_access line surcharge and a monthly per interconnecting
trunk surcharge required to obtain this funding will be calen-
iated as follows:

1. Adding together the number of access lines and equiva-
lent_access lines for all Category 1 service providers,
adjusted by the crowth factor:

2. Dividine the total annual AUSF support approved by the

Commission for all elizible recipients by 2 to obtain the

portion of AUSF support required from Category 1 ser-

vice providers:

Dividing the amount of Catepory 1 AUSF support calcu-

lated in subsection (C)(2} by the sum of access lines cal-

culated in subsection 1 fo vield the ver secess line
surcharge:

Dividing the per access fine surcharge calculated in sub-

section (C)(3) by 12 to determine the monthly access line

asgessment;

5, Multiplving the surcharge obtained in subsection {C)(4)
by the Conversion Factor to determine the monthly inter-
connecting trunk surcharge,

Category 2 Surcharge. One-half of the total annual AUSF sup-

port approved by the Commission for all eligible recipients

will be obtained from Category 2 service providers, A percent
of revenue surcharge required to obtain this finding will be
calculated as follows:

1. Totaling the annual intrastate toll rgvenues of all Cate-
gory 2 service providers, adjusted by the growth factor:

2. Dividing the total AUSF support approved by the Com-

mission for all eligible recipients by 2 to obtain the por-

tion of AUSF support required from Category 2 service
providers:

Dividine the amount of Category 2 AUSF support

reguirement caleulated in subsection 2) by the total

annual intrastate toll revenues calculated in subsection

(DY(1) to arrive at a percentage of revenue surcharpe,

Recipients of lifeline or other low-income support shall be

exempt from paving a Category 1 surcharge.

i
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R14-2-1206. Implementation

A
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Anv provider of telecommunications service may file either an
AUSF tariff or price list if appropriate, establishing a flow-
through mechanism to collect the surcharge approved by the
Commission and calculated by the Administrator.

B.
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On or before the 20th dav of each month, each Category 1 ser-
vice provider responsible for collecting AUSFE surcharges shall
remit to the Administrator the AUSF surcharee. including any
surcharpe on wireless providers, collected by that provider
during the preceding month. The Category 1 provider shall
submit such documentation of AUSF revenues from the AUSE
surcharge as may be required by the Administrator.

On or before the 20th day of each month. each Category 2 ser-

vice provider responsible for collecting AUSF surcharges shall

remit to the Administrator the AUSFE surcharge collected by

that provider during the 3rd preceding month. The Catezory 2

provider shall submit such documentation of AUSE revenues

from the AUSF surcharge as may be required by the Adminis-
trator.

Elipible recipients of AUSF support are;

1. Providers of telecommunications service engaged in pro-
viding basic local exchange telephone service in Arizona
which have obtained a2 Comumission order authorizing
payments from the AUSFE: and

2. Providers that become entitled to AUSF support based
upon the provisions of R14-2-1206(E).

If the Commission approves AUSF support to a provider of
telecommunications service for a defined area, such AUSE
support shall also be available to competitive providers of
basic local exchange service in the same defined area that are
contributing to the AUSF, and that are willing to provide ser-
vice to all customers in the specific AUSE support area as
defined by the Commission The AUSF support to which the
competitive provider is eligible shall be calculated on a per-
customer basis, at the same Jevel at which the incurnbent pro-
vider of telecommunications service receives AUSF support,
angd shall not result in an increase in the fotal AUSF support
available for the specific census block groups or study area. If
basic exchange service is provided through the resale of
another carrier’s local loop facilities, AUSF support will only
he available to the retail service provider if AUSF support is
not included in the wholesale price for the resold local service.
This Section shali not apply to small local exchanpe carriers
nor to the universal service support being received by anv tels-
communications service provider as of the effective date of
this Article,
For_small local exchange carriers and for any basic local
gxchange telephone service provider receiving universal ser-
vice support as of the effective date of this Article, the AUSF
support shall not be available to cotpetitive providers of basic
local exchange service prior to completion of the review pro-
vided for in R14-2-1216. Following completion of the review.
AUSF support provided to small and intermediate local
exchange carriers shall be available to all competitive provid-
ers of basic local exchange service in the same defined area
that are contributing to AUSF, and that are willing to provide
service to all customers in the specific geoeraphic study area
as defined by the Cornmission, unless otherwise ordered by
the Comnmission.

Defined area. study area. peographic area, and support area

mean the same area during the 15t 3 years of the effective date

of this Article After the 1st 3 years. they will still have the
same meaning unless otherwise ordered by the Commission.

R14-2-1207. Calculation of Monthly Payments and the Associ-
ated Collections

A
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For the monthly Category | AUSF payment. each provider of
local switched access shall remit to the Administrator an
amount egual to the pumber of access lines in service on the
1st dav of the month, times the monthly surcharge per access
line plus the number of interconnecting trunks in service on
the 1st day of the month, times the monthly interconnecting
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trank surcharee,
The monthly AUSF pavment that each Catepory 2 provider

shall remit to the Administrator is an amount gqual to its
monthly intrastate toll revenue times the monthly surcharge
percentage.

Pavments must be received by the Adminjstrator by the 20th

dav_of each month If the pavment amount iz preater than
$10,000, then it shall be wire transferred to the Administrator.
IThe Administrator shall enter into an appropriate non-disclo-
sure agreement with each telecommunications service pro-
vider to assure that information necessary to allocate ALSFE
funding obligations and to calculate surcharges is remorted
maintained, and used in 3 manner that will protect the confi-
dentiality of company specific data. The Administrator shal

not use confidential data for any purpose other than adminis-
tering the AUSFE.

R14-2-1208. Monthiy AUSF Disbursements
A. AUSF disbursement shall be made 30 days following the date
of AUSF collections.

B. The Administrator shall not make AUSFE support payments to

a pravider of telecommunications service until the Administra-
tor has received a copy of 2 Commission decision authorizing
the provider to receive such support.

Ri4-2-1209, Procedures for Handling AUSF Rate Changes

A. Category | and Categorv 2 AUSF surcharges shall be revised
when_the Commission authorizes new or revised AUSFE nav.
ments to any provider of telecommunications service. The
Admipjstrator shall calculate the new AUSF fiow-through sur.
charges in accordance with this Article. which surcharges shall

become effective upon the Commission's approval of the new
or revised AUSF pavinents.
An annual ealenlation to_revise AUSE flow-through sur-

charges shall be made by the Administrator on December 1 of
gach vear with an effective date the following Yanuary 1. The

flow-through surcharges shall be calculated so that the fotal

AUSF funding will equal the AUSF revenue re uirements

lus administrative costs as well as anv corrections and tre-
ups. No later than December 1 of each vear. the Administrator
shall provide notice o the Commission and all telecommuni.

cation service providers who pav into the AUSF of the How.
through surcharge rates for the following calendar year,

R14-2.1216. Statement of Participation of All Telecommuni-

cations Service Providers in the AUSF
A. Within 30 davs of the effective date of this Article. each tele-

gommunications service provider shall provide a letter to the

Administrator acknowledging that provider's obligation under
this Article to pay AUSF surcharges. Failtre fo provide sech a
letter shall be sronnds for termination after written notice from
the Administrator of the provider's interconnection with the

public switched network.

It
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year, file with the Commission such information and doc-

umentation as the Administrator deems necessary for the
gstablishment and calculation of the Category 1 and Cate-

ory 2 surcharges for the succeeding vear. Such a filing
shall also be made each time the Commission author; izes
a change in the AUSF funding requirement.

Monitor the AUSF pavments of all tclecommunicatiohs
providers.

Oversee the billing of AUSF surcharges.
Drepare the necessary forms to be used in reporting the

AUSFE _collections and disbursements and maintain
monthly records.

Coordinate the collection and disbursement of AUSF
monies in accordance with this Article.

Prepare an annual report that provides a detailed account-
ing of the AUSF collections and disbursements and that
identifies the annual cost of administration. The report
shall be filed with the Commission on or before April 15
of each year,

Monitor procedures for auditing the AUSF collections
and dishursements. The audit function shall be performed
by an independent outside auditor,

Ri4.2-1212. Interim Administrator

US WEST Communications, Inc. will serve as interim Administra-
tor of the AUSF and will perform the functions detailed herein that
are required of the Administrator for a transition period until 4 pri-
vate. neutral 3rd is appointed by the Commission to serve as
Administrator of the AUSF. A neufral 3rd selected through

the competitive bid process shall be appointed no later than July 1,

1997,
RI14-2-1213. Guidelines for Auditing the AUSF.

A. The AUSF records covering both collections and disburse-
ments shall be andited at the end of the Ist year following the
designation of a 3rd administrator, The AUSF records

will then be audited at least once every other vear in the subse-
quent years of operations,

B. The records shall be examined for accuracy and the existence

of effective internal controls fo ensure that the AUSF is being
administered appropriately and properly.

An independent external auditor selected by the Commission

shall be utilized to provide an unbiased audit opinion concem.
ing the AUSF administration procedures and controls,
Anv costs for conducting audits will be deducted from the ey~

enues of the AUSF prior to disbursement of funds.
R14-2-1214. Enforcement of Coliection of Delinquent AUSF

Amounts
A. The Administrator shall issue past due notices to each provider
of telecommunications service that is 15 days or more delin-
ugnt in submitting its AUSF pavments to the Adminisirator.

A copy of this notice shall be provided to the Commission.

I>f
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B. Any telecommunications service provider which begins pro- B. AUSFE support payments shall be withheld from any provider
viding telecommunications service after the effective date of of telecommunications service that is delinquent in submittin
this Article shall. within 30 davs of beginning to provide it its AUSF payments to the Administrator. Each provider of
astaie service in Arizona, provide a lefter to the Administrator telecommunications service will be fully liabie for an accrued
acknowledping that provider's obligation under this Article to interest owing on its AUSF contributions that remain ur aid
make monthly payments for the Iocal and/or tolf porfion, as for 30 _davs. Such delinquent AUSF bayments will begin
appropriate, of the AUSF contribution in accordance with this acerning interest at the rate of and 1/2% per month besinmin
Article. Failure to provide such a letter shall be erounds for with the 31st day until such amount is paid in full alongs with
denving to the provider interconnection with fhe public all accrued interest,
switched network. C. The local switched access service provider shall prom tl

’ . p el . notify the Commission and the Administrator of the identity of -

R14:2:1211, Duties and Responsibilities of the AUSF Admin- any wireless provider which fails or refuses to pav its AUSF

%ﬁninis&ra{m shall surcharge, Such notice shall also be directed to the wireless

mn‘ and, on or before December 15 of ea ach provider. If the wire esg provider has not paid the amount due
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within 30 davs of such nofice. the interconnection provider

shall terminate the wireless provider's interconnection until the
full amount together with all accrued interest is paid in full
(unless the pavyment is in bonafide dispute and the wireless
carrier has paid the undisputed amount).

D, Failure by a telecommunications service provider to comply

with the provisions of this Article may result in sanctions as
determined by the Commission.

R14-2-1218. AUSF Annual Report
A. Onor before April 1 of each vear, the Administrator shall file
with the Commission an anpual report which shall summarize

the preceding vear activity and contain the following:
1. A statement of AUSF collections and disbursements.

2. A record of the total cost of administration of the AUSF.
3. Audit reports from the audits conducted during the vear,

B. A.copv of the annual report shall be provided to ¢ach provider
" of telecommunications service who contributes to the AUSE,

R14-2-1216. Review process

A. Mot later than 3 vears from the effective date of this Article
the Commission staff shall initiate a comprehensive review of

Notices of Final Rulemaking

this Article and shall provide the Commission with recommen-
dations regarding any necessary changes to the Article. Anv
interested party may also make such recommendations. The
Commission shall consider these recommendations in such
proceeding as the Commission deems appropriate.

B. The costs used to calculate AUSE funding levels for a given
provider or AUSF support area shall be reviewed by the Com-
mission at teast every 3 vears following the effective date for
any authorized AUSF support for the provider or study area.

The Commission may reduce the authorized funding level and
require that the AUSF surcharge he recalculated on the basis
of this review.

R14-2-1217. Supersession of Existing USF Mechanism

Ihe upiversal service funding mechanism inftially approved by the
Commission in Drecision No. 56639 (September 22. 1989) is super-
seded by this Article. except that any calculation. contribution or
collection of or entitlement to, universal service fund support
approved by the Commission prior to the adoption of this Article

shall remain in effect until otherwise erdered by the Commission or
unti] the application of this Article leads to a different result.

NOTICE OF FINAL RULEMAKING

FITLE 18. ENVIRONMENTAL QUALITY

CHAPTER 11. DEPARTMENT OF ENVIRONMENTAL QUALITY
WATER QUALITY STANDARDS FOR SURFACE WATERS

PREAMBLE
‘1. Sections Affected Rulemaking Action

Chapter 11 Amend ’
R18-11-1(4 Amend
R18-11-102 Amend
R18-11-103 Repeal
R18-11-104 Amend
R18-11-105 New Section
R18-11-106 New Section
R18-11-107 Amend
R18-11-108 Amend
R18-11-109 Amend
R18-11-111 Amend
R18-11-112 Amend
R18-11-113 Amend
R18-11-114 Amend
R18-11.115 Amend
R18-11-117 Amend
R18-11-118 Amend
R18-11-120 Amend
R18-11-121 Amend
R18-11-122 New Section
RI8-11-123 New Section
Appendix A Repeal
Appendix A New Section
Appendix B Repeal
Appendix B New Section
Appendix C Repeal

Article 2 Repeal
R18-11-202 Repeal
R18-11-203 Repeal
R18-11-205 Repeal
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2. The specific authority for the rulemaking, including both the authorizing statote [general] and the stafutes the rules are
implementing [specific]:
Authorizing statute; A.R.S. § 49-221
Implementing statute: AR.S. § 40-222
3. The effective date of the rules:
April 23, 1996
4. A list of all previous notices appearing in the Register addressing the final rule:
Natice of Rulemaking Docket Opening:
I ALAR 895, June 30, 1995
Notice of Proposed Rulemaking:
T ALAR. 2811, December 29, 1995
S.  The names and addresses of agency personnel with whem persans may communicate regarding the rulemakine:
Name: Richard Meyerhoff
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 207-4539
Fax: (602) 207-4528
Name: Steven Pawlowski
Address: Department of Environmental Quality
3033 North Central Avenue
Phoenix, Arizona 85012
Telephone: (602) 207-2227
Fax: (602) 207-2251
6. An explanation of the rule, including the agency's reasons for initiating the rule;
The adopted rules establish water quality standards for surface waters in Arizona. Water quality standards define the water quality
goals for a surface water by designating the use or uses to be made of the surface water and setting water quality criteria that are
adequate to protect and maintain water quality for those uses. The state establishes water quality standards to protect the public
health and welfare, enhance the quality of the water, and to serve the purposes of the Clean Water Act.
Under both federal and state law, water quality standards are established to achieve, wherever attainable, a level of water quality
that provides for the protection and propagation of fish, shelifish, and wildlife and which provides for recreation in and on the
water. The state is required to take into consideration, the use and value of surface waters as public water supplies and for agricul-
tural, industrial, recreational, and other purposes, including navigation, when it establishes water quality standards [See §101(a){2)
and §303(c) of the Cleans Water Act and AR.S. § 49-222(A)].
Under AR.S. § 49-221(C), The Arizona Department of Environmental Quality [ADEQ] also must consider the following factors
in setting water quality standards for surface waters:
1. The protection of the public health and the environment.
2. The uses which have been made, are being made, or with reasonable probability may be made of surface waters.
3. The provisions of the Clean Water Act, Safe Drinking Water Act, and their implementing regulations.
4. The degree to which standards for 1 category of water may cause violations of standards for other, hydrologically con-
nected water categories fe.g., water quality standards for surface waters and aquifer water quality standards],
5. Guidelines, action levels, or numeric criteria adopted or recommended by the U.S. Environmental Protection Agency or
any other federal agency. :
6. Any unique physical, biclogical, or chemical propertics of surface waters,
ADEQ initiated this rulemaking to comply with the requirements of the Clean Water Act. Section 303{c)(1) of the Clean Water
Act requires that states review their surface water quality standards at least once every 3 years and revise them where it is appropri-
ate to do so. Under A.R.S. § 49-202(A), ADEQ is the designated state agency for all purposes of the Clean Water Act. Therefore,
ADEQ is responsible for conducting the triennial review of the state's water quality standards. The last triennial review of the Ari-
zona's water quality standards was completed with the adoption of revisions to the state-adopied water quality standards rules
effective February 18, 1992. '
State-adopted water quality standards are subject to approval or disapproval by the U.S. Environmental Protection Agency [EPA]
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EPA, is required to review the state-adopted water quality standards and make a determination whether the standards meet the
requirements of the Clean Water Act and federal water quality standards regulations. EPA's review involves a determination of
whether ADEQ has adopted use designations for surface waters in Arizona that are consistent with the requirements of the Clean
‘Water Act; whether ADEQ has adopted water quality criteria that are sufficient to protect water quality for those designated uses;
whether the state-adopted water quality standards include an antidegradation policy that is consistent with federal requirements;
whether ADEQ complied with procedural requirements for adopting or revising water guality standards; and whether the state-
adopted water quality standards are based upon appropriate technical or scientific analyses.

EPA can either approve, conditionally approve, or disapprove state-adopted water quality standards in whoele or in part. If the
Regional Administrator of EPA Region IX determines that revisions to state-adopted water quality standards are not consistent
with the requirements of the Clean Water Act and its implementing regulations, then the Regional Administrator is required to dis-
approve the standards and provide written notice to the state specifying what changes must be made to the water quality standards
in order for them to be approved. If 2 state fails to make the required changes within 90 days of notification, then EPA. is required
to promptly promuigate federal water quality standards for the state.

In the last triennial review of Arizona's water quality standards, the Regional Administrator of U.S. EPA Region IX reviewed the
state-adopted water quality standards and subsequently issued 4 letters indicating EPA approvals and disapprovals, On March 2,
1992, EPA approved Arizona's numeric water quality standards for toxic pollutants, On May 26, 1992, EPA approved the state-
adopted nutrient standards for the Lower Colorado River. On July 6, 1992, EPA approved the salinity standards for the Colorado
River. On September 9, 1993, EPA disapproved certain portions of the state-adopted water quality standards. These disapprovals
included the following: ‘

1. Disapproval of the exclusion from water quality standards for mining-related impoundments;
2. Disapproval of the lack of the fish consumption designated use for certain sarface waters in Arizona;

3. Disapproval of the lack of biomonitoring procedures for implementation of the narrative toxics standard at R18-11-
108(A)(5); :

4, Disapproval of the lack of implementation procedures for the narrative nutrient standard at R18-11-108(A)(6);
5. Disapproval of the practical quantitation levels prescribed in Appendix C.

On November 8, 1993, Arizona informed EPA by letter that the state would defer its response to the above disapprovals until after
EPA completed a required consultation with the U.8 Fish & Wildlife Service [USFWS] on Arizona's water quality standards under
§7 of the Endangered Species Act and took final action on the remainder of the water quality standards, §7 of the Endangered Spe-
cies Act requires that EPA consult with the USFWS to determine whether EPA’s action on the approval or disapproval of Ari- -
zona's water quality standards would be likely to jeopardize the continued existence of endangered or threatened species or result
in the destruction or adverse modification of their critical habitat,

On April 29, 1994, EPA completed its review, approving the remaining portions of the state-adopted water quality standards, with
1 exception. EPA disapproved Arizona's numeric water quality standards for mercury that had been established to protect aquatic
life and wildlife. This additional disapproval was based upon a biological opinion issued by the USFWS. In the USFWS biological
opinion, the USFWS stated that Arizona's water quality standards for mercury jeopardized endangered and threatened species
because the state had failed to adequately consider the bioaccumuiative effects of mercury on predatory birds and fish when the
numeric water quality criteria were developed.

The Director of ADEQ responded to the EPA disapprovals by letter dated July 6, 1994. The response indicated that Arizona would
propose required revisions to the state-adopted water quality standards rules in the current triennial review, ADEQ noted in the
response to EPA that revisions to Arizona's water quality standards could not be accomplished within 90 days of EPA's final notice
of disapproval because rulemaking was required to make the revisions. This rulemaking includes the necessary revisions in
response to the EPA disapprovals. Each of the necessary revisions are discussed in the summary of the changes to the rules below.

The triennial review of the state-adopted water guality standards rules is not limited to issues related to specific EPA disapprovals,
ADEQ may identify other necessary revisions to designated uses, water guality criteria, antidegradation policy, or other general
policies. This rulemaking also includes revisions to the water quality standards rules that are unrelated to EPA disapprovals. All of
these revisions are discussed in the following summary.

Summary of Revisions to the Water Quality Standards Rules

"Navigable Water" v. "Surface Water"

Both the Clean Water Act and state law require the state to adopt water guality standards for "navigable waters.” The general
authorizing statute for this rulemaking states at AR.S. § 49-221(A) that the Director of the Department of Environmental Quality
"shall adopt, by rule, water quality standards for 2ll navigable waters...." The specific authorizing statute for this rulemaking,

AR.S. §49-222, also refers to water quality standards for "navigabie waters."

The use of the term, "navigable waters," is consistent with the terminology used in §303(c) of the Clean Water Act. For example,
§303(c)(2) of the Clean Water Act provides that a water quality standard shall consist of "the designated uses of the navigable
waters involved and the water quality criteria for such waters based upon their uses.” The tenm, "navigable waters," is a legal term
of art. It is specifically defined in the Clean Water Act as “"the waters of the United States, including the territorial seas” [See
§502(7) of the Clean Water Act]. Arizona statute also defines "navigable waters” as the "waters of the United States" [See AR.S.
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§ 49-201(17)].

The phrase, "waters of the United States," also has a specific legal definition. "Waters of the United States" is defined in the federal
regulations which govern the National Pellutant Discharge Elimination System permit program. 40 CFR 122.2 defines "waters of
the United States" as follows:

a.  All waters which are currently used, were used in the past, or may be susceptible to use in interstate or foreign com-
merce, including all waters which are subject to the ebb and flow of the tide;

b.  All interstate waters, including interstate "wetiands;"

c. Al other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, "wet-
lands,” sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds the use, degradation or destruction of
which would affect or could affect interstate or foreign commerce, including any such waters:

1.  Which are or could be used by interstate or foreign travelers for recreational or other purposes;

2. From which fish or shellfish are or could be taken and sold in interstate or foreign commerce; or
Which are used or could be used for industrial purposes by industries in interstate commerce;
d. Al impoundments of waters otherwise defined as waters of the United States under this definition;
e. ‘Tributaries of waters identified in subsections (a) through (d) of this definition;
f. The territorial sea;

g "Wetlands” adjacent to waters [other than waters that are themselves wetlands) identified in subsections (a) through
- {f) of this definition

The currently effective water quality standards rules include definitions of "navigable waters” and "waters of the United States."
"Navigable waters" is defined as the "waters of the United States” {See R18-11-101(32). The text of the definition of "waters of the
United States” is essentially the same as that found in the federal regulations [Corpare R18-11-101(45) to 40 CFR 122.2}.

In the last triennial review of the water quality standards rules, Arizona revised the rules to consistently use the term, "pavigable
water.” This change was made to make the terminology of the rules consistent with the terminology used in the Clean Water Act
and to clarify that the water quality standards rules were adopted by the state pursuant to A.R.S. §§ 49-221(A) and 49-222. Unfor-
tunately, the use of the term, "navigable water," created confusion in the regulated coramunity. Many people do not understand
that the term, "navigable water,” is a legal term of art with a specific legal definition under both the Clean Water Act and Arizona
law, Many persons understandably interpret “navigable water” to mean only those water bodies that are navigable-in-fact. The use
of the term, "navigable water,” led to confusion over what surface waters in Arizona are governed by state-adopted water quality
standards. To avoid this confusion and to make the water quality standards rules more understandable, ADEQ eliminated all refer-
ences to "navigable waters” in the rules. ADEQ replaced "navigable waters” with the term, "surface waters.” ADEQ believes that
"surface waters” mote accurately describes the water bodies that are subject to water quality standards. ADEQ also believes that
the term, "surface waters," will be less subject to misinterpretation by the regulated community.

The use of the term, "surface water” should not be interpreted as a substantive change in the scope of the water quality standards
rules. The terms "surface water,” "navigable water," and "water of the United States” are synonymous. The definition of "surface
water" at R18-11-101(41) makes clear that a "surface water” is a “water of the United States." A comparison of the definition of
"surface water" in the adopted rule with the federal definition of "water of the United States” at 40 CFR 122.2 will show that the 2
definitions are essentially the same,

Scope of the Proposed Water Quality Standards Rules

ADEQ amended R18-11-102 to clarify that water quality standards apply to surface waters but do not apply to waste treatment
systerns or to certain man-made surface impoundments used in mining, The waste treatment system and mining impoundments
exclusions from water guality standards were established by the state in the last triennial review of the water quality standards
rules [See R18-11-103(1) and (2)]. In this rulemaking, ADEQ revised the language of both of the currently effective exclusions.
ADEQ also consolidated the currently effective applicability and exclusion Sections into 1 Section,

The Waste Treatment System Exclusion

The state-adopted water quality standards apply to surface waters [i.¢, to "navigable waters” or to "waters of the United States"].
The water quality standards do not apply to waste treatment systems. This exclusion from water quality standards is stated at R18-
11-102(B)(1). Under the adopted rule, water quality standards do not apply to waste treatment systems, including the impound-
ments, ponds, lagoons, and constructed wetlands that are a part of such waste treatment systems.

The source of the waste treatment system exclusion is the federal definition of "waters of the United States." 40 CFR 122.2 pro-
vides, in relevant part:

Waste treatment systems, including treatment ponds or lagoons designed to meet the requiremenits of CWA [other than cooling
ponds as defined in 40 CFR 423.11(m)} which also meet the criteria of this definition) are not waters of the United States. This
exclusion applies only to manmade bodies of water which neither were originally created in waters of the United States {such as a
disposal area in wetlands] nor resulted from the impoundment of waters of the United States [See Note 1 of this Section),
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Under this subsection, a manmade pond or lagoon that is part of a waste treatrnent system and which is located outside of "a water
of the United States” is not a "water of the United States” and is therefore not subject to water quality standards. Also, 2 manmade
pond or lagoon that is part of a wastewater treatment system which is not created by impounding a "water of the United States" is
not a "water of the United States” is not subject to water quality standards., Any pond or lagoon that is a part of 2 wastewater ireat-
ment system which complies with these location restrictions is not considered to be a "water of the United States” and water qual-
ity standards do not apply.

In 1980, the U.S. Environmental Protection Agency suspended until further notice the language in the definition of "water of the
United States” which prescribes the location restrictions for ponds and lagoons that are part of wastewater treatment systems [See
45 FR 48620 (July 21, 1980)]. Note 1 to the federal definition of "waters of the United States” states that EPA suspended the 2nd
sentence in the waste treatment system exclusion which provides:

This exclusion appiies only to manmade bodies of water which neither were originally created in waters of the United States
[such as a disposal area in wetlands] nor resulted from the impoundment of waters of the United States.”

EPA's suspension of the location restriction language quoted above has never been lifted. ADEQ interprets the suspension of this
language by EPA to mean that the waste treatment system exclusion in the federal definition of "waters of the United States" is not
conditioned by any location restrictions. In ADEQ's view, the suspended language which imposes location restrictions on man-
made ponds and lagoons that are part of wastewater treatment systems is without legal effect. The only operative part of the waste
treatment system exclusion in the federal definition of "waters of the United States” is the 1st sentence which states that: "[w]aste
treatment systems, including treatment ponds or lagoons designed to meet the requirements of the CWA [other than cooling ponds
as defined in 40 CFR 423.11(m) which also meet the criteria of this definition) are not waters of the United States.”

The waste treatment system exclusion is found in the currently effective water quality standards rules at R18-11-103(1). However,
R18-11-103(1) includes the langnage that has been suspended by EPA. In the adopted rules, ADEQ revised the state-adopted
waste treatment system exclusion to make it consistent with the currently effective federal definition of "waters of the United
States.”

The repeal of the 2nd sentence from the waste treatment system exclusion will broaden the exclusion and provide more regulatory
flexibility. For example, the repeal of the 2nd sentence will remove an existing legal barrier to the use of constructed wetlands in
the channels of dry watercourses for wastewater treatment. Under the currently effective exclusion, the construction of a wetlands
for wastewater treaiment in the channel of a dry watercourse is effectively precluded because water quality standards have to be
met at the point of discharge into the constructed wetlands. The requirement to comply with water quality standards at the point of
discharge into a constructed wetlands defeats the wetland's intended purpose of providing treatment. If the location restriction lan-
guage in the wastewater treatment system exclusion is repealed, then it is possible to construct 2 wetlands in the channel of a dry
watercourse for the purpose of wastewater treatment. Water quality standards would not have to be met at the point of discharge
into such 2 constructed wetlands. Rather, compliance with water quality standards would be determined at the point of discharge
from the constructed wetlands. The repeal of the location restriction language from the wastewater freatment system exclusion will
allow ADEQ to consider in-channel constructed wetlands for wastewater treatment on a case-by-case basis.

The Mining Impoundments Exclusion

In the last triennial review, ADEQ created an exclusion from water quality standards for certain mining-related impoundments.
The state adopted an exclusion which stated that water quality standards do not apply to:

Man-made surface impoundments and associated ditches and conveyances used in the extraction, beneficiation and process-
ing of metallic ores, including pregrant leach solution ponds, raffinate ponds, tailing impoundments, decant ponds, concen-
trate or tailing thickeners, blowdown water ponds, ponds and sumps in mine pits associated with dewatering activity, ponds
holding water that has come in contact with process or product that is being held for recycling, spill or upset catchment ponds,
or ponds used for on-site remediation provided that any discharge from any such surface impoundment to a navigable water is
permitted under the National Pollutant Discharge Elimination System [See R18-11-103(2)].

On September 8, 1993, EPA disapproved the above exclusion on the grounds that the provision was unnecessary, created ambigu-
ity regarding where water quality standards apply, and did not satisfy the requirements of 40 CFR 131.10(a) which requires
the designation of uses for navigable waters. EPA stated in its disapproval letter that in order for the water quality standards
rules to be approved, the state must either delete the mining impoundments exclusion or otherwise revise its regulations to
ensure that mining-related impoundments which are "waters of the United States® are governed by appropriate water quality
standards. In disapproving the mining impoundments exclusion, EPA acknowledged that most mining-related impoundments
are not subject to water quality standards because they are located outside of "waters of the United States."

ADEQ revised the language of the mining impoundments exclusion in the adopted rule [See R18-11-102(B)(2)]. The revision of
the language of the mining impoundments exclusion is intended to ensure that any manmade mining-refated impoundment which
is a "surface water” [i.c., a2 "water of the United States"} will be governed by appropriate water quality standards. ADEQ revised
the language of the rule to exempt from water quality standards only those mining-related impoundments that are either: 1) not a
"surface water” [e.g. a manmade mining impoundment located in an upland area outside of a "water of the United States"]; or 2)
that are located in an area that may have been a surface water at 1 time but which has been legally converted to a water body that is
not subject 1o Clean Water Act jurisdiction. The revised mining impoundment exclusion provides that water quality standards do
not apply to:

Man-made surface impoundments and associated ditches and conveyances used in the extraction, beneficiation, and process-
ing of metallic ores, including pregnant leach solution ponds, raffinate ponds, tailing impoundments, decant ponds, concen~
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trate or tailing thickeners, blowdown water ponds, ponds and sumps in mine pits associated with dewatering activity, ponds
holding water that has come in contact with process or product that is being held for recycling, spill or upset catchment ponds,
or ponds used for on-site remediation that are not surface waters or are located in areas that once were surface waters but no
longer remain surface waters because they have been and remain legatly converted.

The revised exclusion will provide more regulatory certainty by clarifying the scope of the water quality standards program as it
applies to man-made mining impoundments. The state does not consider the types of manmade mining impoundments that are
described in the exclusion to be "surface waters” or "waters of the United States.”

ADEQ continues to believe that it is unreasenable to apply water quality standards to the types of mining-related impoundments
that are intended to be covered by this exclusion. Congress did not intend that the goals and objectives of the Clean Water Act
apply to such impoundments. For example, Congress could not reasonably have intended that manmade mining impoundments
meet the interim goal of water quality which provides for the protection and propagation of fish, shellfish, and wildlife and which
provides for recreation in and on the water. The "fishable/swimmable” goals of the Clean Water Act are clearly unreasonable water
quality objectives for pregnant leach solution ponds, tailings impoundments, and similar manmade impoundments.

The exclusion in the adopted rule includes a list of mining-related impoundments. This list provides examples of the types of man-
made mining impoundments that are covered by the exclusion. The list is provided for illustrative purposes and it is not intended to
be an exclusive list, )

Revisions to the Triburary rule

The currently effective water quality standards rules include a provision at R18-11-104(D} which is commonly referred to as the
tributary rule. The tributary rule establishes water quality standards for surface waters that are not specifically listed in Appendix B
of the water quality standards rules.

The currently effective tributary rule at R18-11-104(D) provides 2 minimum level of water quality protection for unlisted tributar-
ies by applying the water quality standards that have been established for the nearest downstream surface water that is listed in
Appendix B. Under the currently effective rule, if the nearest listed downstream surface water is an ephemeral water, then the
water quality standards that apply to that downstream ephemeral water [i.e., partial body contact (PBC) and aquatic and wildlife
(ephemeral)(A&We)] apply only to those portions of the upstream tributary that also are ephemeral. For portions of an upstream
tributary that are not ephemeral, the currently effective rule establishes the aquatic and wildlife (warm water fishery) and full-body
contact water quality standards by default.

The operation of the currently effective tributary rule can result in the application of inappropriate water quality standards to
unlisted tributaries. For example, if the nearest downstream surface water to an unlisted tributary is a perennial stream with a cold
water fishery, then the tributary rule applies the water quality standards for that perennial water to all of the upstream tributaries,
even if a tributary is an ephemeral water. A perennial stream with a cold water fishery typically will have the following designated
uses: aquatic and wildlife {cold water fishery], fish consumption and full body contact. The operation of the currently effective

tributary rule results in the application of these water quality standards to all upstream tributaries, even to dry washes that flow
only in response to a storm event. .

ADEQ revised the tributary rule to avoid the application of inappropriate water quality standards to unlisted tributaries. The
revised tributary rule establishes water quality standards for 4 different types of tributaries: ephemeral waters, effluent dependent
waters, iributaries that are neither ephemeral or effluent dependent and which have salmonids present, and tributaries that are nei-
ther ephemeral or effluent dependent which are warm water fisheries. Under the adopted rule, ephemeral tributaries are protected
by water quality standards that are appropriate for ephemeral waters: aquatic and wildlife [ephemeral] and partial body contact.
For tributaries that are effluent dependent waters, the aquatic and wildlife [effluent dependent water] and partial body contact
water quality standards apply. Tributaries that have salmonids present are protected by aquatic and wildlife [cold water fishery]
standards, fish consumption standards, and the water quality standards that apply to the nearest downstream surface water. Tribu-
taries that are neither ephemeral o effluent dependent and which do not have salmonids present are protected by aquatic and wild-

life [warm water fishery] standards, fish consumption standards, and the water quality standards that apply to the nearest
downstream surface water,

Modification of Water Quality Standards on Grounds of Net Ecological Benefit

ADEQ adopted a new Section, R18-11-106, which allows the modification of a water quality standard where it can be demon-
strated that there is a net ecological benefit associated with the discharge of effluent to support or create a riparian or aquatic habi-
tat in an area where such water resources are limited. Under the new rule, a water quality standard may be modified in an effluent
dependent water if the following demonstrations are made:

1. The discharge of effluent creates or supports an ecologically valuable aquatic, wetland, or riparian ecosystem in an area
where such resources are limited;

2. The ecological benefits associated with the discharge of effluent under a modified water quality standard exceed the
environmental costs associated with the elimination of the discharge;

3. The cost of treatment to comply with a water quality standard is so high that it is more cost effective to eliminate the dis-
charge of effluent rather than upgrade treatment; it is feasibie to eliminate the discharge of effluent; and that a plan 1o do
50 is under active consideration;

4. The discharge of effluent will not cause or contribute to a violation of a water quality standard that has been established
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for a downstream swface water;

5. All practicable point source control discharge programs, including local pretreatment, waste minimization, and source
reduction programs are implemented;

6. The discharge of effluent does not produce or contribute to the concentration of a poliutant in the tissues of aquatic
organisms or wildlife that is lkely to be harmful to humans or wildlife through food chain concentration.

Because there is little or no dilution in ephemera! or effluent dependent waters, point source discharges often have to meet water
quality criteria at the "end-of-the-pipe.” Where water quality criteria cannot be met, a point source discharger may consider alter-
natives to discharge, including the complete removal of effluent from a surface water. High treatment ¢osts associated with com-
pliance with water quality-based discharge limitations may encourage point source dischargers to remove the effluent from such
streams, resulting in the total loss of the effluent dependent ecosystem that is created by the discharge. In such cases, it may be
appropriate to modify a water quality standard in order to allow continued discharge and maintenance of the effluent dependent
ecosystem. The net ecological benefit rule may help to preserve or create in-stream flows which support desirable aquatic or ripar-
ian ecosystems. The adopted rule clarifies that a modification a water quality standard on the ground of net ecological benefit must
be done through rulemaking.

Antidegradation

Each state must develop, adopt, and retain a statewide antidegradation policy and establish procedures for its implementation
through the state's water quality management process. The state antidegradation policy and implementation procedures must be
consistent with the federal antidegradation policy set out in 40 CFR 131.12. Arizona's antidegradation policy is found in the water
quality standards rules at R18-11-107. The antidegradation rule can be summarized as providing 3 levels of water quality protec-
tion. These levels of protection are commonly referred to as Tiers 1, 2, and 3. In this rulemaking, ADEQ revised the antidegrada-
tion rufe to use this terminology. The adopted rule clarifies that the determination of whether degradation is occurring in a surface
water is on polluiant-by-pollutant basis {See R18-11-107(A)].

Proposed Escherichia coli [E. coli] Water Quality Standards

The currently effective water quality standards rules include microbiological water quality standards to maintain and protect water
quality in surface waters that are used for full-body contact recreation. These full-body contact standards are expressed in terms of
concentrations of an indicator organism, fecal coliforms [See R18-11-109(B)]. The currently effective fecal coliform criteria are
based on recornmendations made by the National Technical Advisery Committee to the Federal Water Pollution Control Adminis-
tration: INTAC]. In 1968, the NTAC recommended the following microbiological criterion:

Fecal coliforms should be used as the indicator organism for evaluating the microbiological suitability of recreation waters.
As determined by the multiple-tube fermentation or membrane filter procedures and based on 2 minimum of not less than 3
samnples taken over not more than a 30-day period, the fecal coliform content of primary contact recreation waters shatl not
exceed a log mean of 200 cfi/ 100 ml, nor shall more than 10% of total samples during any 30-day period exceed 400 cfu /
100 ml.

In 1976, EPA. recommended the fecal coliform criteria cited above s the microbiological water quality standards for recreational
waters.

More recent studies by EPA have shown that in fresh waters, E. coli is a better indicator of swirnming-associated gastrointestinal
iHness than fecal coliform [See Dufour, Alfred, Health Effects Criteria for Fresh Recreational Waters, EPA 600/ 1-84-004, Health
- Effects Research Laboratory, Office of Research and Development, U.S. Environmental Protection Agency, Research Triangle
Park, North Carolina (August 1984)]. The EPA. freshwater studies confirm that there is a strong correlation between densities of E,
coli and swimming-related gastrointestinal illness and that there is no correlation between densities of fecal coliform organisms
and swimming-related gastrointestingl illness. ADEQ adopted E. eoli water quality criteria for the full-body contact designated use
because E. coli organisms are a better indicator of the microbiological water quality in surface waters that are used for swimming.

The proposed numeric water quality criteria for E. colf are based upon EPA's national criteria guidance. EPA recommends that the
geometric mean concentration of E. coli not exceed 126 cfu / 100 ml for freshwater bathing [See Ambient Water Quality Criteria
for Bacteria - 1986, EPA 440/5-84-002, U.S. Environmental Protection Agency, Office of Water Regulations and Standards, Cri-
teria and Standards Division, Washington, D.C. (January 1986)]. EPA also recommends single sample maximum criteria that are
calculated using different confidence limits associated with anticipated levels of use. EPA recommends a single sample maximum
concentration of 576 cfu / 100 mi for surface waters that are infrequently used for bathing. Based upon this EPA criteria guidance,
ADEQ proposes to adopt E. coli water quality criteria for surface waters with the full body contact designated use. ADEQ pro-
poses to adopt a 30-day geometric mean criterion [5-sample minimum] of 130 cfe per 100 mi [the EPA-recommended density

rounded fo the nearest 10}. ADEQ proposes to adopt a single sample maximum criterion of 580 c¢fu / 100 ml [the EPA-recom-
mended density rounded to the nearest 10},

Dissolved Oxygen in Effluent Dependent Waters

The currently effective water quality standard for dissoived oxygen in effluent dependent waters is 1.0 mg/L. The 1.8, Environ-
mental Protection Agency and others have criticized this dissolved oxygen standard as being inadequate to fully protect aquatic
life in effluent dependent waters. ADEQ revised the currently effective standard by adopting diurnal water quality criteria for dis-
solved oxygen in effluent dependent waters. The adopted water quality criteria are expressed as single sample minimum concen-
trations. During the daylight hours, from 3 hours after sunrise to sunset, the minimum dissolved oxygen concentration for an
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