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Notices of Final Ruiemaking

NOTICES OF FINAL RULEMAKING

The Administrative Procedure Act requires the publication of the final rules of the state’s agencies. Final mles are those which
have appeared in the Register 1st as proposed rules and have been through the formal rulemaking process including approval by
the Governor’s Regulatory Review Council. The Secretary of State shall publish the notice along with the Preamble and the full
text in the next available issue of the drizona Adminisirative Register after the final rules have been submitted for filing and publi-

cation.
NOTICE OF FINAL RULEMAKING
TITLE 6. ECONOMIC SECURITY
CHAPTER 5. DEPARTMENT OF ECONOMIC SECURITY
SOCIAL SERVICES
PFREAMBLE
1. Sections Affected: Rulemaking Action:

Article 73 Repeal

R6-5-7301 Repeal

R6-5-7302 Repeal

R6-5-7303 Repeal

R6-3-7304 Repeal

R6-5-7305 Repeal

R6-5-7306 Repeal

R6E-5-7307 Renumber
R6-5-7308 Renumber
R6-5-730% Repeal

Article 74 Repeal

Article 74 New Article
R6-5-7401 Repeal

R&-5-7401 New Section
R&-5-7402 Repeal

R&-5-7402 New Section
R6-3-7403 Repeal

R6-5-7403 New Section
RE-3-7404 Repeal

R6-5-7404 New Section
R6-3-7403 Repeal

R6-5.7405 New Section
RE-5-7406 Repeal

R6-5-7406 New Section
R6-5-7407 Repeal

R6-5-7407 New Section
R6-5-7408 Repeal

R6-5-7408 New Section
R6-5-7409 Repeal

R6-5-7409 New Section
R6-5-7410 Repeal '
R6-5-7410 New Section
R6-5-7411 Repeal

R6-53-7411 New Section
R6-5-7412 Repeal

R6-5-7412 New Section
R6-5-7413 Repeal

R6-5-7413 . New Section
R6-5-7414 New Section
R6-5-7415 New Section
R6-5-7416 New Section
R6-5-7417 New Section
R6-5-7418 New Section
R6-5-741% New Section
R6-5.7420 New Section
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RE-5-7421 New Section
R6-5-7422 New Section
R6-5-7423 New Section
R6-5-7424 New Section
R6-5-7425 New Section
R6-5-7426 New Section
RE-3-7427 New Section
R6-3-7428 New Section
R6-5-7429 New Section
R6-5-7430 New Section
R6-5-7431 New Section
R6-5-7432 New Section
R6-5-7433 New Section
R6-5-7434 New Section
R6-5-7435 New Section
R6-5-7436 New Section
R6-5-7437 New Section
R6-5-7438 New Section
R6-5-7439 New Section
R6-5-7440 New Section
R6-5-7441 New Section
R6-5-7442 New Section
RE-3-7443 New Section
R6-5-7444 New Section
R6-5-7445 New Section
R&-5-T7446 New Section
R6-5-7447 New Section
R6-5-7448 New Section
R6-5-7449 New Section
R6-5-7450 New Section
R6-5-7451 New Section
R6-5-7452 New Section
R6-5-7453 New Section
R6-5-7454 New Section
R6-5-T455 New Section
R6-5-7456 New Section
R6-5-7457 New Section
R6-5-7458 New Section
R6-5-7459 New Section
R6-5-7460 New Section
R6-5-7461 New Section
R6-5-7462 New Section
R6-5-7463 New Section
R6-5-7464 New Section
R6-3-7463 New Section
R6-5-7466 New Section
R6-5-7467 New Section
R6-5-7468 New Section
R6-5-7469 New Section
R6-5-7470 Renumber
R6-5-7470 Amend
R6-5-7471 Renumber
R6-5-7471 Amend
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Authorizing statutes: AR.S. §§ 41-1003, 41-1073, 41-1954(A)(3), 46-134(12), and 8-503.

Implementing statutes: A.R.S. §§ 8-503(A)(4)(a),(h), and (i), 8-504, 8-505, 8-506.01, 8-510, 8-511, 8-519(A),(D), 8-520, and 46-
141,

July 1, 1997. DES seeks a delayed effective date to allow time for training on and distribution of the new rules.

Notice of Rulemaking Docket Opening (Article 74):
1 AAR. 1275, August 4, 1995

Notice of Rulemaking Docket Opening {(Article 73):
2 A AR 3493, August 2, 1996

Notice of Proposed Rulemaking (Articles 73 and 74):
2 ALAR. 3722, August 30, 1996

Notice of Oral Proceedings (Articles 73 and 74):
2 ALAR. 3725, August 30, 1996

ame: Vista ompsen Brown
Address Department of Economic Security
P.0. Box 6123, Site Code 837A, Phoenix, AZ 85003
ar
1789 West Jefferson, Site Code 837A.
Phoenix, Arizona 85007
Telephone: (602) 542-6355

Fax: (602) 542-6000

)
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The rules being adopted and repealed in this rulemaking package contain licensing standards and requirements for child welfare
agencies operating facilities or programs that receive children for care and maintenance. These agencies provide residential care
for children who are at risk of being or who have been abused, neglected, abandoned, or exploited (dependent children), as well as
delinquent children and unmarried minor mothers and their children. Child placing agencies, another type of child welfare agency,
are not governed by the rules in this package. '

Most children are placed in a child welfare agency by a stale agency ora licensed, private child placing agency. However, a private
person, such as a parent or guardian, may also place a child ina child welfare agency. Many of the children living in 2 facility or
program operated by 2 child welfare agency are from Arizona. However, out-of-state agencies and persons also place children in
Arizong agencies.

Currently, child welfare agencies providing care for children are governed by 2 different sets of rules: Article 73, containing
requirements for mobile or wilderness type programs; and Article 74, containing requirements for group homes. Group homes
vary widely in size and program, including;: smaller, home-like settings with house-parents, institutional, receiving shelters, crisis
nurseries, and large highly structured programs serving predominately delinquent youth,

The current group home rules (Article 74) were adopted in June 1977, are very outdated, and are inconsistent with current policy
and practice, In this rulemaking package, the Department is adopting a new, comprehensive set of rules establishing licensing stan-
dards for child welfare agencies. These new rules are more consistent with national standards for service excellence developed by
the Child Welfare League of America and the Council on Accreditation of Services for Families and Children. The rules include
updated safety and sanitation guidelines for the agencies, and updated qualifications for the administrative staff who are required
to care for an increasingly difficult population of children. The new rules are consistent with current federal and state authority and
with current program policy and practice. The new miles contain a comprehensive set of definitions, describe the administrative
pracess for licensure and monitoring, set forth programmatic requirements for care of children, and establish requirements for the
physical site and environment.

This rulemaking package also addresses the requirements for child welfare agencies operating mobile or wilderness programs. The
mobile program rules in Article 73 are more current than the existing group home rules in Article 74, but contain many require-
ments that are duplicative of or more burdensome than the requirements in new Article 74. This rulemaking package repeals most
of the overlapping requirements and creates a more uniform set of standards for all child welfare agencies providing care to chil-
dren. The Department has retained and renumbered the mobile program mies addressing physical environment and safety (R6-5-
7307 and R6-5-7308). These rules have been incorporated into new Article 74; they apply only to mobile progratns, which have
been renarned “outdoor experience programs.” These programs have been exempted from the physical environment and safety
rules applicable to agencies with & fixed site. The Department plans to convene a workgroup (which will include representatives

1 Volume 3, Issue #23 Page 1496 June 6, 1997




Arizona Administrative Repister

Notices of Final Rulemaking

from mobile program agencies) to revise the substantive standards for mobile programs that are being lifted out of current Article
73 and placed in new Article 74 (R6-5-7307 and R6-5-7308.)

Not applicable.

There will be minimal economic impact on businesses as the rules codify current policy and practice, and do not significantly
change the substantive or procedural requirements for child welfare agencies operating residential group care facilities. The new
rules describing the process for lcensure and monitoring will likely benefit both agencies and the Department by eliminating con-
fusion about the Department’s process and clearly identifying duties and rights. The rules have been updated to include new lan-
guage and to reflect practice standards that have ocourred during the past 19 years. The new rules are likely to have intangible
benefits due to improved specificity and clarity in requirements.

To the extent possible, the Department has tried to maintair flexibility by specifying the results that agency must achieve without
specifying the methodology by which the agency must achieve the results. The rules do impose some new record-keeping require-
ments which may result in minor additional costs to some agencies. These additional requirements are the result of monitoring and
enforcement problems the Department kas previously experienced. The Department believes that there will not be any measurable
impact to consumers as a result of these rule changes.
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The following is a summary of the changes in the rules, For a detiled, rule by rule, description of each change, refer to the concise
explanatory statement.

»  Fixed minor problems with grammar, punctuation, and labels.

*  Changed language from past or future tense to present tense.

= Deleted superfiuous text to improve conciseness,

*  Cosrected erroneous statutory citations and cross-references to other sections of the rules.

*  Revised the text of rules that directly quote statutory language to conform exactly to the text of the statute being
quoted.

e Revised citations to other rules and statutes, and text of rules to improve internal conformity within the Article and
for greater precision in citations.

*  Made minor changes in language to conform to preferred rulemaking terminology.

*  In the renumbered mobile program rules (R6-5-7470 and R6-5-7471), made minor changes in text to conform lan-

guage to current rulemaking requirements, and to improve consistency with new Article 74, and to update citations
to other administrative rules,

+  Changed language to improve the rule’s clarity, conciseness, simplicity, or precision, without changing the mean-
ing or intent of the rule as described below.

R6-5-7401(4), (49), and (70) To eliminate confusion about the licensing time frame rules, and make the rules more “user-
friendly,” added the statutory definitions for “administrative completeness review time frame,” “substantive review time frame,”
and “overgl! time frame” from ARS. § 41-1072,

R6-5-7401(9) “’Behavior management’ means the policies, procedures, and techniques a licensee uses to control conduct as pre-
scribed in #s-required-to-have-piursuant-to R6-5-7436."

R6-5-7401(10) “'Child placing agency’ means a person or entity that swhich is Licensed or authorized to receive children....”

R6-5-7401(16) “ ‘De-escalation’ means a method of verbal communication or non-verbal signals and actions, or a combination gf

signals.and actions thereof, that interrupt interrapts a child’s behavior erisis; and calm eatms the child and prevents-the-childfrom

R6-5-7401(32) Changed “perser” to “individual ”

RE-5-7401(41)(a)(iii) Changed “confining” to “limiting™

R6-5-7401(56)(c) Changed “thet is raw er-heat-traated” 10 “and is raw or has_been hegted ™

R6-5-7401(62) Added text to the definition of “seclusion™; “...from the inside as prohibited by R6-5-7436(C)(4).”
R6-5-7403(B)(2) and (3) “...applicant requests a later extends-the-time-for consultation.”

R6-5-7404(D) Changed “applb-anew” to “reapply.”

RE6-5-T409(A) “..a license with whichshallinchde the information...”

R6-5-TAONE) “'change in ownership’ shall includes any of..”

R6-5-TH2G)(3) “Have corrected any prohlems that prier-circumstances-which resulted in imposition of a provisional license.”
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R6-5-7426(1) Added the term “lability” to clarify the type of insurance a licensee is required to maintain: “The licensee shall
carry liapilify insurance..”

R6-5-7428(A)(8) Changed language for improved consistency with defined terms. Consent forms signed by the placing agency or -

person at the time of placement, allowing the licenseg facility to authorize necessary medical care, medications, routine tests, and
immunizations.

R6-5-7431(F) Changed “duringemplovment” to “while working” because not all personnel are employed; some may be students
or volunteers,

R6-5-7432(1)(1) Added language to improve parallel construction of subordinate clauses: “Persons hired.as emplovees Employ-
ses-kired after the effective date..”

R6-5-7433(A) Changed “personnelmember’ to “parson” to improve flow of text.

R6-5-7437(B) Added language to clarify that a licensee must keep schedules in only 1 place, and that the licensee can choose the
designated place: “..shall retain the schedules in I designated & location....”

R6-5-7437(C)(1) - (4} To clarify the times when a licensee must maintain certain ratios (e.g, when children are at the facility or on
a field trip with staff, but not when the children are visiting a parent or off at public school,) changed the phrase “when children are

present” 10 “when children are under the Jicensee s direct supervision” in each subparagraph (a).

R6-3-7437(E)2)(b) Changed text, “The facility's hislory and ihe patterns: frequency and severity of unusual incidents ineident
raperts, including, runaways....”

R6-5-7441(C) Changed text to clarify the meaning of service plan: “. following completion of the child's ixitiel service plan
described in suhsection (RI(4).”

R6-5-7441(DX 1)) Added “ifapplicable” because not every child is placed by a placing ageacy: “A representative of the plac-
ing agency ifapplicable;”

R6-5-7442(AX1) Added the term “discharge” before “plan™ 1o use the defined term “discharge plan.”

R6-5-7444(E) Deleted “adeguate” and Swellfisting” as vague and subjective, and “sex” as imprecise; added “gender” and gize” -
“...personal supply of adeguate, clean, well-fitting and seasonable clothing...as appropriate to the child’s age, gender sex%, Size.

RE-5-7445(5) “The licensee shall maintain individual aceounting records for the money of each child ehildzen‘s-money.”

R6-5-7448(A)(1) and(2) Revised text to eliminate the passive voice and clarify that the licensee is responsible for privacy and the
facility’s hours:

1. Thelicensee A-child shall allow be-allowed g.child reasonable privacy during a visit unless..,
2. Alicensee fasitity shall have facility visiting hours...

R6-5-7450(A)(2) To clarify the meaning of “community resources,” moved a phrase descr:bzng those resources from subsecnon
{C) 1o subsection (A) “Prov:de for use of community resources

R6-5-7450(D) GRRC staff suggested rewriting this clause to preclude a licensee from using inappropriate equipment. DES did
not make the suggested change in order to retain the concept of an affirmative obligation. DES changed the term “use” to “make
available.” A licensee might make equipment available by taking children to a nearby park. “The licensee shall make available
use recreational equipment that which is....”

R6-5-7451(A)(1) Added the phrase “if amy” because not all licensees have a religious orientation: “Iis religious orientation, if
m”

R6-5-7452(A)(2) Reformatted text for clarification by moving subsection (A)(2)({d) to the beginning of the paragraph, after the

term “receive” and adding “ifnecessary”. All children must have the prevemative services deseribed in paragraph (a), but not all
children will need the services listed in paragraph (b}.

2. A licensee shall ensure that children in care receive:

b Thethe following health services, if necessary:
ia. Evaluation and diagnosis;
ii. Treatment; and

iiig. Consultation;

R6-5-7452(B)(2) Revised text to better describe a licenses’s responsibility for getting a child’s medical exam: “4 licenses shall
also grrange for enswrethat a child in care to receive receivas an annual medical exam...”
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R6-5-7452(B)(3)(b) Revised text to better describe the vision and hearing assessment: “Sereeningfor-vision Vision ond hearing
mﬂjﬂgf” .
R6-5-7452(B)(3)(c) and (4) Changed the term “demanding” to “strenuous” and added text to refer to “physically strenuous activ-
ities.”
<. For children who wish to participate in sports or physically strenuous demanding activities.., ¥ * *
4. Alicensee shall ...the child's capacity, fitness, and clearance to participate in sports or physically strenuous activities.

R6~5-7455(A)(8) Added text to conform to changes in R6-5-7452(B} and R6-5—7456(C) ahout strenuious activities and to recog-
nize that this Section will not apply to every child. “Authorization to participate in sports

applicable.”

R6-5-7458(B) Changed and eliminated text to improve flow: “The licensee shall equip enswre-that each building used by ex-fox
children with kas exits as prescribed in this subsection”

R6-5- 7458(C)(6) Because the beginning text of the sentence, “locate and install,” did nof match the ending language “in good
repair,” restructured the sentence as follows: “Locate; and install-erd-maintain playground or recreational eqmpment at rhe faczi—
xty m—gead—xep&maﬂé in accordance wzth the mamgfacmrer 3 instructions and recemmendatzom

R6-5-7459(G) To clarify that portable heaters do not use combustible materials, rearranged text as follows: “A licensee shall rot

use portable-heaters-or free-standing stoves which use wood, sawdust, coal, or pellets, or portable heaters.,”

R6-5-7460(B)}S) Changed “prepered” to “handled” - “. when the food is being handled prepared or served..”
R6-5-7460(D)(3) Spelled out the meaning of “NSF” ~ “.. 4 National Sanitation Foundation ("NSF} -listed dishwasher...”
R6-5-7461(7) Changed “in preximity-+6” 10 “Inor near” - “..space for hanging clothing in or neqr prowiminete the child’s bed-

room.”

R6-5-7463(B) and (C) To eliminate the vague term “live-in,” and to improve flow and precision of the next subsection, reformat-
ted and revised text. If'a licensee has wses-tive-in staff who reside at the facility, the licensee shall provide those e-vesidential siaff
member with living and sleeping space that is separate from children’s Mving areas....” G-The licensee shall provide the staff
children of these siqff. who also reside at the facility, with...

R6-3-7464(C)(1) & R6-5-7465(D)(6)(a) Changed “in-aeeordancewith’ (o “according t0”;
~Made conforming changes in text for internal consistency, as described below,
R6-5-7401(21)(b) and (83)(b) Deleted “planning™ to make term consistent with defined term “service plenning team.”

R6-5-7405(A)(1)(b) and R6-5-7425(D)5Kc) Changed “agency-administrator” and “executive-divecter” o “chief executive
officer” to conform to language used in R6-5-7432(A).

R6-5-7412(F) Changed the overall licensing time frame from 60 to 70 days to make it consistent with the time frames for admin-
istrative completeness attd substantive review.

R6-5-7428(A)(14) and(15) Revised text to conform to changes in defined terms (“afier-care™ and “discharge plan™), to make the
rule consistent with the requirements of R6-3-7442(B) governing the child’s discharge summary, and to eliminate the need for
duplicative or different information in a child’s record.

14, Discharge summary required by R6-5-7442(R)

Date of discharge, reason for discharge and the name, telephone number, and address of the person or agency to whom the child
was discharged; and

R6-5-7434(C) and (), R6-5-7436(3) and (5), R6-5-7444(D), and R6-3-7452(C)(3) Changed text to use the defined phrase
“placing agency or person.”

R6-5-7437(C)5) Changed “every’” to “each” to be consistent with other subparagraphs.
R6-5-T438(A)(1)(d) Changed “fasing-groag” to “living unit” which is a defined term.
R6-5-7438(C3(3); RE-5-7445(4)(b)(iv); Re-5-7447(4); R6-5-7456(F)
Changed text to conform to defined term, “service plan.”

«  The child’s individual service ease plan explains...

+  Explained in the child’s service plan caserecord...

¢ The licensee shal! document the arrangements in the child’s service plan sase-record.

»  the child’s service ease plan shall describe the restriction.
R6-5-7441(E) and R6-5-7442(A)(3)(a) Changed “plesmingtean’ to the defined term “service team,.”
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¢ Made the following chenges that resulted in a change or clarification in the meaning of z rule,
R6-5-7401(6) and (21) Amended the definitions of “affer care” and “discharge plan” because the definitions were inconsistent in
part and repetitive in part.

“After-care” means a-plan-or services provided to a child after the child is discharged from a licensee’s care and may also inchide
ices for the child’s family.

“Discharge plan” means:

a. A written deseription of;
1. A program of action to prepare a child for release from a facility whichs; and
ila. After-carg; Deser 5-an iding-service i
: cacilitys and
b.  Thatis s developed by a licensee in cooperation with a child’s service planning team.

Providip e Sariio o-a-h

R6-5-7401(43) Changed the defined term “mobile home” to “mobile dwelling” and revised text to make the definition text more
consistent with the statutes governing manufactured housing,

“Mobile dwelling heme” means a structure, such as a trailer or recreational vehicle as defined in AR.S. § 41-2142(30)-designed
to-be-drawn-by-a-metor-vehicle. Mobile dwelling heme does not mean a mobile, manufactured, prefabricated, or modular home

R6-5-7401(47) In response to a comment from Arizona Boys Ranch (ABR) amended the definition of “outdoor experience pro-
gram” 1o eliminate internal inconsistency and confusing text, as follows: “Outdoor experience program” means a child welfare

o B0 CETFEL] LN 2
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g Siructure su { wagon and arify uses the outd to provide recreational and educational expe-
tiences epportunities in group living, either in a fixed campsite or in a program with an unfixed site, such as a wagon train or wil-
derness hike.

R6-5-7401 Deleted “punishment” as a defined term based on comment from ABR and GRRC staff that the definition was vague.
The behavior management rule in which the term was used adequately identifies prohibited behavior, “Punishment means-she

f-ne Rt GRS GRBFORFTa

R6-5-7401(60) Revised the definition of “restrictive behavior managemenf” to eliminate teferences to specific prohibitions
already identified in the behavior management rule. “ ‘Restrictive behavior management’ means ] ;

a ¥

R6-5-7401(61) Amended the definition of “safeguard” by adding “fo” before “ensure” to clarify that “reasonable measures” also
modifies “ensure” and also adding “developmentally appropriate” to further define what measure will be reasonable in any partic-
ular situation. Changed “eliminate” 0 “minimize the risk of harm.” * Safeguard’ means to use reasonable and developmentally
appropriate measures to minimizg efimingte the risk of harm to a child in care and to ensure that...”

R6-5-7401(50), (69}, and (74) GRRC staff commented that the rules used terms such as “staff” “personnel” and “employee”
inconsistently. Although “personnel” was defined; the other terms were undefined. GRRC staff also commented that the phrase
“personnel member” was awkward and disruptive to the flow of text. In response, DES substituted the term “staff” for “personnel”
which is broadly defined to include all persons who work, train, or volunteer at a facility. DES also created new terms to describe
paid employees and unpaid persons such as volunteers, trajnees, and interns, as described below. Throughout the headings and
rules, DES substituted the new, appropriate, defined terminology to replace “personnel” and the other terms that were used incon-
sistently. Some of the substituted references are specifically described below; however, each specific change of reference is not
listed because the changes either did not change the meaning of the rule, or changed the rule to lessen burdens on licensees, or to
afford licensees greater flexibility. (Renumbered remaining subsections to conform.)

“EE 'j Stim" ﬂ] :ansa

“Unpaid staff” “Personnel” means a licensee’s employed-staff-members; volupteers, students, and interns;-and-any-contracted
emplovee who work, frain, or assist at a facility.
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R6-5-7401(72) Revised the definition of “threat” to eliminate ambiguity and the term “punish,” and to make the definition more
consistent with the overall intent of the rules. "Threat” means an expression of intent to hurt, destroy, o ; [ b=
] f i j ¥ icies, but does not include an expression of intent to impose a planned consequence for mis-
behavior | ibi i { ] : i

R6-5-7403(A)(6)(e) Added the term “psyehiatric™ 1o better describe criteria used in Appendix 1 to distinguish different types of

agencics. “The frequency and method by which the applicant will provide or offer psvehiatric. psychological, or counseling ser-
vices;”

R6-5-7405(A)(1)(e) and (f) Added text to clarify the information required for an application. “...including those held in this state
or another state or country.”

R6-5-7405(A)(2)(d) Added language to clarify the scope of the obligation arnd to avoid having a licensee provide duplicative
information: “4 statement as to whether the applicant is for-profit or not-for-profit i ined i

provided.

R6-5-7405(A)(3)(z) Changed “emplopees™ to “staff” to conform to the added, defined term. “A list of all the applicant’s staff
employees, including...”

R6-5-T405(A)(3)(c} Changed text to conform to defined term and to address a concern that the phrase could encompass shift staff
who sleep over at the facility (and do not have accompanying family members) as well as staff whose primary residence is the
facility. “For any ! ; ; ! the facility...” To improve flow of text, also made

staff whose primary.residence is
the following change in subparagraph (ii): “Evidence that any adult residing with the staff member mamber's-adwli-hovsekold
members has have submitted...and is are free..”

R6-5-74035(A)(3); R6-5-7T410(A)(8)(£); R6-5-7413(D) Changed “employee” to “staff” or “staff member” to be consistent with
defined terms.

R6-5-7405(A)(4)(e) To address ABR’s comment that trying to locate old financial documents might be difficult and burdensome,
limited the duration of the obligation to the past 10 years. Also eliminated unnecessary fext to improve conciseness. “e, If the
applicant or I of the persons listed in subsection (A}(1)(b) has operated any previcushior-is-currently-operatinga child welfare
agency in this state or any other state during the past 10 years, the most recent financial statement and financial audit Jor that
agency, unless the most recent statement or audit is move than 10 years old: and...”

In further response to the ABR comment, subsection (D) of the rule does provide that if a document is unobtainable, the agency
may explain this to the Licensing Authority.
R6-5-7405(A)(8)(g) Changed “o#" to “and am” because the Licensing Authority needs to review both types of documents listed,

R6-5-7406(D) & (E) and R6-5-7412(D) & (E) Eliminated confusing language about the expiration of & licensing time frame.
Also added text to permit the Licensing Authority to close an applicant’s file if the applicant does not supply missing information
after receiving a notice of deficiencies. Relettered remaining subsections in R6-5-7412,

R6-3-7406(D) “For an initial application, the administrative completeness review time Jrame...ends-whenthe-Licensing-Authority
ouetides-the-applicaut-s-sHevisit-The-administrative-complotenessreviewtimeSrame-is 75 days. dt-the-end of-the-site-visitrand

Before before expiration of the time frame, the Licensing Authority shall send the applicant written notice...”

R6-5-7406(E) “If the applicant does not supply the missing information, as prescribed in the notice, within 60 days of the notice

date, the Licensing Authority may close the file. An applicant whose file has been closed, who later wishes to become licensed, may

reapply.”

R6-5-7412(D) “For a renewal application, the administrative completeness review time Jrame...ends-when-the-Licensing-Author

iy coneludesthe-aoplicant'ssitevisit-Theadiministrativa complatan iew-time-framefor-arencwal-applicationis 43 days. 4t

shall send the applicant written

the-end-of-the-sitevisit-and Refors :bejbre expiration of the time frame, the Licensing Authority

notice...”

R6-5-7412(E) “

R6-3-T411(B) Revised text to eliminate the passive voice and future tense, and to clarify responsibility. “du agency shall apply
Jor Fhe renewal epplication-shall-be on a Department gpplication form...”

R6-5-7T411(D)(2) Clarified that agencies must submit evidence of current insurance with a renewal application. Added a cross-ref-
erence to the insurance rule to improve clarity. Eliminated a requirement that agencies must carry insurance naming DES as an
additional insured, as-a condition of licensure. “4 certificate of current insurance coverage.as prescribed in RE-5-7426 whick

*

R6-5-7411(D){4) Added text to clarify that an agency is not required to provide copies of complaints about matters unrelated to
the licensed facility: “Copies of any written complaints the agency has received about its performance at ity facility during the
expiring license year..”
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R6-5-7414(B) Revised iext to make the list of iterns required for an application for an amended license due to & change in loca-
tion, consistent with R6-5-7405(A)(8) listing items required for an initial license application.

The licensing authority shall not issue a license for an agency or an operating certificate for a facility that has moved 1o a new loca-
tion until the agency or facility has:

. Passed a DHS health and safety inspection;
. Passed a fire inspection;
Passed a Licensi hority site i .

Submitted any new staff persennel and household members for fingerprinting and eriminal background checks as prescribed
in AR.S. § 46-141 and R6-5-7431.

SO A <R

R6-5-7417 Revised Section to clarify that CPS is responsible for investigating allegations of child maltreatment and that the
Licensing Authority is responsible for investigating other types of complaints. Also revised Section to clarify when the Licensing
Authority is responsibie for providing a licensee with written information about the results of an investigation,

A, Ifthe Ias;ﬁnsmg.Amhsmm Departnent receives an oral complamt .the Lmenﬂngmmnm Department shall...

CB. The Licensing Authority Depastnent shall investigate complaints...

L

7. Announced and unannounced inspections of the agency or a facility; and

8. Evaluationofal ; ~PS for evid ¢ a licensine vialation: and
98. Any other activity necessary to validate or refute the allepations,

* k *

ED. Upon completion of an the investigation a3 deseribed in.subsection (C), the Licensing Authority Departrment shall...

* % %

EE The menﬂng&ﬁhm D%paftme-nt shall prov:de the hcensee with m_m:al a—wmteﬁ report of any findings madswn.dm;sub_

R6-5-7418(B)(3) Changed “emplovee” to “staff” to be consistent with defined terms,

R6-5-7418(E) Added text to empha512e the !wensee s duty to cooperate thh the Ltcensmg Authoraty s momtonng of a licensee’s
corrective action plan: “The .

R6-5-7419(C) Eliminated 1 cond1t10n for issuance of a provxswnal I:ccnse aﬁer detenmmng that it was unnecessary and difficult
1o objectively measure: 3.4 Gyl 5 d-forpla af-& 3

R6-5-7419(E) Clarified the time when an agency’s license expires following issuance of a provisional license,

E. If an agency receives a prov;smna license at.the tirae of annual repewal, and the license whisch is later converted to a regular

license during the agency’s licensing year, the regular license expires 1 4 year from the date the provisional license was
issued,

R6-5-7429(D)(2}, {D)(3), and (E) Changed text to improve flow and to clarify when the presence of an adult with a criminal his-
tory can result in loss of 2 license. Added new subparagraph (3) to improve consistency with AR.S. § 46-141.

2. Allows persennsl’s an adult other than those described in subsection (D)(1), heusehold-member who has been convicted of or
is awaiting trial on the offenses listed in AR.S. § 46-141, to reside at a facility;- or

3. Allows any staff or other adult at the facility, who has committed an offense listed in AR.S. § 46-141(DD), to have contact
with children in care.

E. The Licensing Authority may deny, suspend, or revoke 2 license when an applicant, licensee, any staff -personsnel, or any other
personnells adult houschold- member who resides at the facility, has been convicted of or found by a court to have committed...

Vqlu_me 3, Issue #23 Page 1502 June 6, 1997




Arizona Administrative Register
Notices of Final Rulemaking

R6-5-7420{E) Changed and added text in response to ABR’s comment that the Licensing Authority should consider only felony
offenses in deciding whether a person’s past criminal history should preclude the person from working at a facility. In making this
change, DES also considered that convictions for a misdemeanor often result from plea agreements to reduce charges originally
classified as felonies. The rule requires the Licensing Authority to consider all relevant information about the person and the
offense.

In determining whether a person’s criminal history affects an applicant’s or licensee’s fitness to hold a license, the Licensing
Authority shall say consider all any relevant factors, including,-butnotimited-to; the following:

® ¥ F ¥

3. The nature of the offense and whether the offense was originally ¢lassified as a felony or a misdemeanor:

R6-5-7421(D)}(1) Changed the appeal time period from 21 days to 31 days to reflect the longer appeal period specified in A.R.S, §
41-1092.03, which governs appeals for child welfare agencies as preseribed in AR.S. § 8-506.01.

R6-5-7423(C) Many of the rules require licensees to adopt policies and procedures to govern particular matters, such as person-
nel, training, admissions, and discharge. Some of the proposed rules addressing mandated policies had inconsistent language.
Some rules said, “4 licensee shall have a policy...”; other rules said, “A licensee shall have and follow [or] implement for] comply
with a policy...” In all cases, DES expects a licensee to follow the policies that the licensee is reguired to adopt.

To better describe this expectation, changed the heading of this Section and added language to expressly require licensees to fol-
low adopted policies. In R6-5-7442(A), R6-5-7452(A)(1), R6-5-7456(A), deleted language about “follow,” “implement,” and
“comply with” the policy. The deleted language is unnecessary due to the broad mandate added to this Section.

R6~5-7423, Statement of Purpose; Program Description and Evaluation; Compliance With Adopted Policies; Client
Rights; Single Category of Care.
. Alicensee shall follow all pia

Also clarified the requirement in subsection () to make it consistent with other requirements in the rules.

D. A lcensee shall annually evaluate whether a facility is achieving the ohjectives its-stated—goals descrihed_in R6-5-
Z405(A)SHCHi).

R6-5-7425(D)y ABR commented that the rule on the agency audit contains unnecessary text because paragraphs (1) through (3) list
things that are part of a standard audit. ABR also criticized the rule as requiring information that is not part of a standard audit,
resulting in additional expense for a licensee.

After consulting with an auditor, DES has deleted the requirement that the audit include “fa] statement of fees received for ser-
vices.” DES kept the requirement that the audit report show “monies or other benefits paid or ransferred” between the licensee
and other entities. DES is required by A R.S. § 8-505(C) to investigate an agency’s financial stability. The information on transfers
is pertinent to determining the solvency of the licenses. This information also helps DES determine if monies are being diverted
from the cost of children’s care to other purposes. DES also kept subparagraphs (1) - (3) because they provide guidance to agen-
cies on what DES will focus on when it receives an audit report.

R6-5-7426(3) As in R6-5-7411, eliminated the requirement that agencies must carry insurance naming DES as an additional
insured, as a condition of licensure, “The-Heensee-shall-answre-that-eny-insnrance-certificatas-sarricd - by-the-Beenseaidantifthe

Departmeni-as-an-additionalinswred”

R6-5-7427(C) Changed the term “informed consent to release [of records]” to “consent to release.” 1t was not clear what a lic-
ensee must do to ensure that a consent is “informed.”

R6-5-7427(D) Eliminated the requirement that a licensee obtain consent from a parent or guardian in order to release information
to a person treating a child, in response to ABR’s comment that the requirement was burdensome and unrealistic. The remaining
text of the rule adequately protects the privacy interests of children and families. “Baforeralog B

ax ¥,

R6-5-7427(GX3) Changed “and” to “or” to clarify that a Heensee must release records if any 1 of the conditions exists,

R6-5-7428(A)(13) Changed “or” to “and” to clarify that all freatment documents and records on a child must be included in the
child’s file: “Treatment and ox chinical records and reports;”

R6-5-7428(D)(2) Added “either” and changed “and” to “or” to clarify that a ficensee is required to consolidate a file for inspec-
tion by the Licensing Authority upon the occurrence of either condition stated in the rule: “..within 15 days following either: a. A

request for.consolidation from by the Licensing Authority; or...”

R6-5-7429(A}) ABR commented that this subsection (requiring licensees to establish grievance procedures) is unnecessary
because licensees can resolve grievances through contractual remedies. In response, DES limited the obligation to grievances
asserted by children in care and their parents against the licensee (as distinguished from a complaint brought with the Licensing
Authority.}
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The language changed as follows: “...and resolution of grievances

regarding the licensee’s program and care of children.” This Section already contains the limitation that the substance of the
grievance must involve care of children.

DES did not eliminate the rule because DES believes that it provides a necessary safeguard for parents, guardians, and children.
Placing agencies do have contractual remedies available to them. However, a parent may also privately place a child in a facility.
A parent may lack the bargaining power and sophistication to address problems with care by negotiating specific contract terms
that deviate from an agency’s standard contract.

In addition, contractual remedies are generally unavailable to children in care. A formai grievance process can serve as a teaching
tool on how to seek change through an organized dispute resolution process. Although the right to grieve can be subject to manip-
ulation, just as correctional facilities are frequently subject to frivolous prisoner lawsuits, the licensee, in its policy, can develop
methods for addressing frivolous grievances.

Also limited the subsection prohibiting reprisal and retaliation. “2. Prohibit reprisal or retaliation against an individual who

brings a grievance for the act of bringing the grievance;”

R6-5-T430(A)(S), (A)(7), (B) Changed “employee™ to “staff” to be consistent with defined terms. In (B), changed the second ref-
erence i0 “the employee's” to “the person’s” In (C), (D), & (E), changed “personnel” or “employee” to “paid staff” or “paid staff’
member” to improve the flow of text, to be consistent with defined terms, to better describe required information, and to save the
licensee from having to keep a full personnel file on as many persons, Added the phrase “if applicable” because not all staff will
have records in 2lf the listed categories. Added a new subsection to require licensees to maintain some records on unpaid staff,
Relettered remaining subsections to ¢onform.

3. How the licensee handles staff emplovee grievances;
¥ ¥ %
7. A method to ensure privacy of staff emplovee records.

B. The licensee shall give all staff-employee 2 copy of the person’s employee’s own job description and allow staff emplos-

C. Alicensee shall maintain a personnel record for all paid staff pesseanel. The record shall include the following information, if
applicable:
k%

4. Medical examination reports on paid staff persennel...

Medical examination reports on any other adult residing personnels-adult household-members-whe-reside at the facility
showing that the adult is household membess-are free from...

6. Medical and immunization records on persennel’s children who reside at the facility but are not in care, as required by R6-5-
T431(H).

* k¥

10.  Documentation showing that the paid staff personnel member employes has read...which shall include the dated signature of
the siaff psrsonnel member...

11. Documentation showing that the paid staff persennel member has a valid driver’s license if the staff persennel member trans.
POTIS...

¥ ¥ 4

14, Dates the paid staff member employees started and separated from employment...

) GDSCE Shd SIGIkall]l & ROTSONNE CCOTd Ol 3 npaidl aff. The record sha

S =
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ED. . .at least 3 years after the staff member’s employee’s separation from the licensee employment,

R6-5-7430(C)(13) ABR comnmented that requiring a licensee 1o include all personnel actions in a staff member’s personnel file
was overbroad and would require excessive documentation Clarified and limited the scope of this requirement to require only
copies of actions that are reduced to writing. The rule includes both negative and positive actions such as commendations, written
reprimands, and memos of concern. “Documentation of any personnel actions or investigations that result in o writlen report.”

R6-3-7431(B) In response to ABR’s comment that the rule fails to list certain questions asked on DES’s criminal history form,
added a new subsection and relettered and renumbered remaining subsections to conform:

B. ...all staff personnel having direct contact with children...shatl be fingerprinted and shall certify on notarized forms provided by
the Department whether they:

1. Arc are awaiting trial,, * * *

5 ed any of isted. in subsections (RY(1)(a), (2} (D (o). (a). (0} and (g

R6-5-7431(B), (C) Inresponse to ABR’s concern that it is burdensome and potentially outside the licensee’s control to obtain fin-
gerprints on all consultants, deleted the reference to consultants in (B) and (C). The duty to obtain fingerprints is also defined in
reference to the fingerprinting statute, AR.S. § 46-141; DES has no infent to set requirements that are broader than the terms of
the statute, “ds prescribed in A.RS. § 46-141, all staffpersomel-consultants having divect contact with children...”

R6-5-7431{C) To improve consistency with A.R.S. § 46-141, added text to subsection (C). “A licensee shall not knowingly allow
a.pe e_offen isted in subsecti }

¥ 3 : - tid
ih nie on (B o have contact with children in care

Ro6-5-7431{D)(2} In response to ABR’s comment, deleted the requirement that a reference be able to speak to a person’s “educa-
tion” as well as the person’s other qualities. A different Section requires the licensee to have written proof of a person’s education.
DES believes that any knowledgeable reference ought to be able to speak to a person’s “character, knowledge and skills,” 3
closely related attributes,

R6-5-7431(F) The licensee does not need physical exams on all staff, but only on those staff who provide direct care to children.

Revised this requirement as follows: “4 licensee shall have stqff all-persowsel who provide direct care to children obtain & physi-

cal examination....”

R6-5-7431(H) To improve the flow of text, made the following changes: “Qther adults personnels-aduit-housebold-members
who reside at the facility . Personnels Children ehildran who reside at the facility but gre notin care...” :

R6-5-7433(B} and (C) To clarify that subsection (B) covers initial training and subsection (C) covers ongoing training, revised
text as follows:

B. Al s1aff -persenne} shall receive initial orientation and training... The initial orientation,..* * *

C. The licensee's Heensee-shall-bave-a-written training plan for ongoing training shall satisfy the reguirements of this subsection abh
personneh.

R6-5-7433(B}(4) Revised text to eliminate the passive voice and clarify responsibility. “the licensee shall have a licensed medical
practitioner shall provide this training.”

R6-5-7433 (C)}(3)(f) and (g) Revised text to eliminate undefined, specialized terms and to clarify the obligations:
“The training shall cover...
g. Sensitivity towards and skills related to for-cepingwith cultural and ethnic differences;

h. dttitndinal-bigseswithin-oross-cultwral relationships-including Self self-awareness, values, and professional ethics;”

R6-5-7434(C) and (D} Inserted the phrase “knowledge of” to clarify that the time for notification does not begin until the licensee
learns of the event: “...within [2 or 24] hours of knowledge of the [event].”

R6-5-7434(G)(4) and (H) Changed language to avoid requiring a licensee to report on incidents where a medical practitioner
examined a child but found that the child required no treatment, and to improve consistency with the language in subparagraph (5).

G. 4. When a child in care or any other person suffers any injury from use of restrictive behavior management, and which reguires
treatingnt mtervention by a licensed medical proctitioner.

Added language to clarify the type of documentation a Hoensee is required to provide.
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1. Within 5 calendar days, a licensee shall give th

e Li

censing Authority written
h ati equtired b

B, O

documentation of a event listed in subsection (G)
£ i £ o d o e 108 ] ap’

R6-5-7434(G)(4) Added “in care” after “child” for consistency, and changed “staff member” to “person” to make the notice
requirement more comprehensive. “When a child in.care or person staff member suffers any infury...”

R6-5-7434(F) In response to an ABR comment, deleted the word “unexpectediy” to clarify that a license is required to report and
cooperate whenever a child dies, and changed “police” to “local law enforcement authority.” “L If a child in care dies unexpect-
edly, g licensee shall notify the local law enforcement authority pelice and cooperate in any arrangements for examination,
autopsy, and burial”

R6-5-7435(A)(1) and (2) Revised text to clarify that a licensee must have procedures for handling both atleged abuse (where 2
child alleges abuse but the licensee has no reasonable belief that abuse actually ocourred) and suspected abuse (where the licensee
reasonably believes that abuse may have occurred.) Also clarified that compliance with A.R.S. § 13-3620 requires only that a lic-
ensee to report suspected abuse. Also, added text to better conform to the statutory language in AR.S. § 13-3620 and to clarify that
the phrase “if the agency so requires” does not modify the phrase about the licensee’s duty to notify the Licensing Authority.

A. A licensee shall have written procedures for handling alleged and amy suspected or-alleged incidents of child maltreatment,
including at least the following provisions:

1. Reporting suspeeted incidents to law enforcement or Child Protective Services asrequired by in-accordancewith ARS. § 13-
3620.

2. Notifying the Licensing Authority, and notifying the child’s placing agency ot person if the-ageney so requested requires,

R6-5-7436(1) Added and changed text to make the requirement more precise in terms of who needs notice of a child’s history,
o corvices to a child wi i or running qway aware of that child's

“Procedures for making staff-who provide.sen 0.4 ‘ :
childrenavitha history or whe-shew potential i 7

R6-5-7437(A)(1) Changed “personnel” to “staff” to be consistent with the rest of the Section and defined terms. “How staff per-
sonnel coverage is assured.” “When assigned staff ‘persornal are absent..”

R6-5-7437(E) Added language to clarify thata licensee may need more staff than the minimum ratios specified in subsection (C},
ut shall ot fall below those minimum ratios. “E. 4 licensee shall not fall helow the wminimum Notwithstanding-the staff-child
ratios specified in subsection (C} and adicenses shall_notwithstanding those ratios, have staff -personnel...”

R6-5-7437(E) In response to an ABR comment, deleted text requiring a licensee to make a good faith effort to employ staff
reflecting the surrounding community’s cultural and ethnic character as difficult to monitor and enforce, and potentially inconsis-
tent with the requirement to have staff with characteristics that reflect the children in care. “d licensee shall make a good faith

effort to employ staff who reflect the cultural and ethnic characteristics of the children in care
Tidy i ”»

entin

1slary of oFr R

R6-5-7438(B) Changed the age limit from “under age 287 to “under age 22" to clarify that a licensee may continue to care for a

person while the person is 21, up until the time of the person’s 227 pirthday. Also added language to clarify that an individual may
also remain in care after age 18, if he or she is in a vocational {raining program. Also, changed language to eliminate the passive
voice and clarify the licenses’s responsibility. . ".a licensee may continue to care for an individual under age 22 21.as long as the
individual is currently envolled in and regularly attending a high school program orvocational training program. A licensee shall
not allow an individual to remain in care Cave-shallnot-continue after the individual receives a high school diploma or certificate
of equivalency. 1 iri "

R6-5-7438(D) Revised the list of categories that a licensee must evaluate at the time of a child’s admission to make the list consis-
tent with the Jist in R6-5-7468((B)(4) for shelters, by adding the terms “behavioral” and “family.”

R6-5-T438(E)X(T) and (8) Added and revised text to address comments from ABR and Northland that requiring a licensee to con-
tact the prescribing physician to verify a child’s need for medication that the child brings at admission may be difficult and is
unnecessary and potentially costly. The purpose of the rule is 10 ensure that the licensee gives independent thought to the child’s
need for a particular medication. The added text eliminates the requirement for verification if the medication is in a properly
labeled container; the licensee documents the action taken; and the licensee does not renew the prescription without first determin-
ing that the child needs it.

7. If a child is taking medication at the time of admission, the licensee shall:

a I
d [1neg 11

£ the medication is in its original container,.)
instrictions for adminisirati e

dministration, do hsection (E)(6Y(e): 0

he receint of the medication g3.pre

b If the medication is not in its original container, or if the container is not labeled as described in subsection (EM6)(a).
contact Gentact the prescribing physician to verify the medication administration schedule and reason for the medica~
tion; and

¢. Document the contact in the child's medical record required by R6-5-7455 and the medication administration schedule as
prescribed in R6-3-7453(B).
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R6-5-7438(EX(9) Revised text to clarify the purpose of this Section which requires a person working at the facility to do a general
assessment of a child’s visible health when the child first arrives at the facility. ABR suggested deleting this Section and requiring
a physician to perform this examination.

This examination is not meant to be a substitute for the comprehensive physical examination required by R6-5-7452(B). The per-
son doing this assessment needs to ook for obvious wounds, bruises, or broken bones, a faver, or other obvious physical problems.
The person should determine if the child can hear or is hearing impaired, and whether the child can see or is visually impaired. Ifa
child arrives with obvious problems, the licensee is then obligated to obtain treatment for the child. DES believes that this require-
ment also serves to protect the licensee. If the licensee examines the child, finds an injury, and documents the injury, the licensee
then has a record that the child did not receive the injury while under the licensee's care. DES added text in this Section to rein-
force the licensee’s obligation to document any findings.

Very few facilities have a licensed medical practitioner on staff and available to do this examination. It would be costly and bur-
densome to require a physician to do the initial, cursory examination. DES opted to permit direct care staff, who have received
training from a licensed medical practitioner in what to look for, perform this examination. DES added text to permit a Hcensee to
use a medical practitioner if the licensee chooses to do so.

9. Within 24 hours of a child's admission, a direct care staff pessennel member who has the training prescribed in R6-5-
7433(B)(4),or.a licensed medical practitioner, shall assess the child's general health, by:

a.  Looking at the child for signs of ohvious Assessment-fos physical injury and symptoms of disease or illness;
b, Assessing the child for evidence of apparent Assessment-of vision and hearing problems; and

¢.  Documenting any conditions or problems and referring the child Referral for immediate or further assessment or treat-
ment, if indicated.

R6-5-7440(C)(4) ABR commented that it was “ridiculous” to require a ficensee to make behavior management rules available to
achild in care. The goal of subsection (C) is to require a licensee to Iay out ground rules for a child admitted into care. A child can-
not be expected to comply with rules that are not explained or not understood. Subsections (C)(2) and (3) require the licensee to
provide an oral expianation. Subsection (C)((4} does not require the licensee to give every child a written copy of the rules, but
merely to make a written copy available for review. DES believes it is reasonable, and not ridiculous, to require a licensee to make
a written copy of its behavior expectations available to children who choose to review them.

DES revised this Section to require the licensee to make available only those rules which explain how children are expected 1o
behave and how the children should expect staff to behave towards them. This added language eliminates any obligation to provide

a child with information about the licensee’s internal procedures. “4. Make available a copy of the behavioral rules prescribed by
R6-5-7456(4)3) (). (b). (c).Ld). and (B).”

R6-5-7441(A)(1) and (2) ABR suggested that it was inappropriate to require that a child’s service plan have a discharge plan and
discharge dates because failure to achieve the date can result in frustration and disappointment. The goal of this rule is to ensure
that the licensee does not allow a child to languish in care or treat residential care as a permanent solution. At some point, every

child will leave a program; a licensee needs to take action to prepare the child for that day. DES revised the text to better describe
the purpose of the rule.

1. A description of services the child is to receive while in care, including services to ready the child for discharge or emancipa-
tion from the program;

]

2. Qoals and objectives for the child-ineluding-a-dischasse plan;

R6-5-7442(B}(8) Revised text to conform to change in definitions for after-care and discharge plan, and to clarify that a licensee
is not compelied (as a resuit of 2 licensing rule) to develop an after-care plan. (A placing agency may require an after-care plan as
a matter of contract.) “dumy 4n after-care plan and identification of any person or agency responsible for Jollow up services and

after-care,”
R6-5-7446(C) Revised text to eliminate the passive voice and clarify the licensee’s responsibility. “4 licensee shall develop a.spe-

R6-5-7446(F) To clarify that the rule is designed to prevent 2 licensee from going more than 14 hours between dinner and break-
fast, changed the text from “morning and evening meals” to “evening and morning meals.”

Barracks: Many of ABR’s comments were devoted to ABR’s concern that the rules prohibit a barracks-type facility designed to
handle delinquent youth. A barracks type facility frequently has an adult staff member who sleeps in the same room as the youth.
A facility designed as a barracks often cannot meet the minimum square footage requirements for bedrooms, or other requirements
regarding living space and bathrooms. The workgroup that wrote the rules inserted many of these provisions to prevent licensees
from “warehousing” children who have aiready suffered abuse and neglect, and protect these children from further depersonaliza-
tion. However, DES does not wish to foreclose options or programs where barracks type living is a key component of the lc-
ensee’s program, so long as the nature of the program is described in the licensee’s promotional and organizational materials, and
made known to placing agencies and persons.
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To accommodate this type of facility, defined the term “barracks” and added new subsections to the rules on sleeping arrange-
ments, bedrooms, bathrooms, and staff guarters and appeals. Denials are not appealabie.

R6-5-7401(8) “Barracks” means a building that;

a0 06

R6-5-7447(2)(f):

R6-5-7462(B): The bathroom fixture requirements prescribed in subsections (A)(1)(a} and (b) are presumed adequate, If a lic-
ensee operates a barracks type facility which does not meet these requirements, the licensee shall present 2 written plan showing
how the licensee’s bathroom fatilities permit children in care to maintain adequate hygiene. The Licensing Authority shall review
and approve the plan if it is consistent with the licensee’s described program and does not pose a risk of harm to children in care.

R6-3-7421C): The following actions are not appealable adverse actions: * * * 2. Denial or revocation of permission for ..opera-

)

R6-5-7447(4) The purpose of this subsection is to protect other children in care from a child who may act out aggressively or sex-
ually during sieeping hours. DES revised this Section to include dangerous behavior other than sexual behavior and to require a
“documented record” rather than a “histary.” DES also eliminated the reference to “ensure that no other children are at risk”
because even the best arrangements cannot guarantee safety. 4. If @ ehild has a documented record histery of ;

behavior that poses a risk to other children in care, the licensee, in consuitation with the placing agency or person, shall develop
special sleeping arrangements for that child to minimize the risk of harm te other children. ; ;

hall & : i the child’ /

R6-5-7448(B) Changed text to limit the scope and improve the flow: “...with a person other than a staff: swho-is-ROL-aH-AZENEY-PaF~
sonwel member...”

R6-5-7449(C) Deleted the vague term “regularly.” Added text to better explain what is deemed “regular.” * The licensee shall
communicate with staff at an educational program in which a child in care is enrolled to discuss the child's progress. 4t a mini-
mum, the licensee shall attend scheduled, parent-teacher conferences.

k]

R6-5-7456(C) and R6-5-7456(C)(4) (Renumbered from R6-5-7446(F)) Revised this Section to prohibit a licensee from threat-
ening to take any action prohibited by this Article or the licensee’s own policies, instead of describing a threat as a subcategory of
abuse. (“Threa” is a defined term.) Also eliminated the term “severe” as vague. Added the phrase “spanking or paddiing” as a
prohibited practice to better explain the meaning of corporeal punishment.

ABR also commented that the phrase “otherwise require a child to eat’” in R6-3-7446(F) was vague and could be construed to pro-
hibit a licensee from requiring a child to eat dinner before desert. Upon reviewing this Section, DES determined that it was better
located in the behavior management Section of the rules, moved this subsection to that rule (R6-5-7456), changed the text as
described below, and renumbered remaining subsections to conform. & ] i ;

& bed-Bpg H-BEd

C. The licensee shall not threaten a child or atlow any child to be subjected to maltreatment...or cruel, unusual, sevess or corporal
punishment, including the following practices:.

1. Spanking or paddling a child;
2. The threat of any form of physical violence;
R %k ¥
5. Force-fesdi hed byl 1 medical itioner:

R6-5-74536(C)(6) This Section is meant to prevent a Heensee from requiring a child to engage in physical activities that could
prove harmful. This Section was revised to clarify the scope and address ABR’s concern that the text prohibited even “safe” repet-
itive tasks such as writing sentences. (DES believes that compelling a person with carpal tunnel syndrome to write the same sen-
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tence multiple times could prove harmful to that person.) The Department also deleted the reference to “strenmous activities” to
avoid confusion with the next Section which permits strenuous exercise under certain conditions, and deleted the reference to
“punishment,” which was eliminated as a defined term. “6. Requiring a child to take a painfully uncomfortable position, such as

squatting or bending for extended periods of time-e

R6-5-7456(D) Added a new subsection to better explain how the License Authority will determine violations of subsection

€
D, Todstermine whether a licensee has violated sibsection (CYCN. the Lizensing Authority shalt consider the all the circum-
he {i it ion. including the followine:

& r 2 A

R6-5-7456(E) and (F) Reformatted and revised these subsections to put restricted behavior management techniques in the sub-
section preceding the subsection lsted the conditions for the restrictions. Also, eliminated the reference to an “organized athletic
program” as unnecessarily restricting an agency’s flexibility. Added text to clarify that strenuous activity could be related to a
work activity as well as a physical conditioning program. Also added text to require that the physician who examines the child to
determine the child’s ability to participate in strenuous activity needs to knowledgeable about the general program and types of
activities in which the child will participate.

E.2-The behavior management practices listed below in this subsection (&) are restricted. A licensee may use a restricted practice
on[ywhenf_he actice-and-the-circumsiance arfantine.-is-use-are 1 i iti i i I

Jditienal sonditions listed in this Subuceti

&~ ¥ P

1. Required physical exercises such as running laps or performing push-ups, and assignment of physically strenuous activ-
ities, except:

ing program related-to-an

2 O an {1 ;

b.  With documented clearance by a physician who is knowledgeahle about the physical activities in which the child
will participate; and

¢ Within sight supervision of staff,

CAPRIACH

a.  Asexpressly prescribed in a child’s service plan and as part of a regular physical condition
§ i 074 work ence that meets the requirements o

Rz5:744

pop

" : ibited by |

R6-5-7456(EX(3) This subsection is meant to prevent a licensee from denying a child visitation with parents and guardians outside
the facility. For dependent children, such visitation is frequently court ordered and critical to the reupification process. Revised this
Section to eliminate ABR’s concern that the language was overbroad and would prevent a licensee from segregating a child from
other children in care or imposing other reasonable restrictions. Also eliminated the term “punishment” because it is no longer a
defined term. Denial of visitation or communication with significant persons who are outside the facility privileges solely as ¢ con-

segquence for inappropriote behavior pusishment,
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R6-5-7458(D) Revised text to eliminate the vague term “satisfactory.” “.the licensee shall obtain a written,-satisfeeters water
analysis report, showing that the water. i e and meg icahle i e drinky in 18 g

217 erlex LRI @ A 3 4.4

; : 2 ¢}l Jor.sate drinking wo
Jrom sompleted-by a laboratory ceriified by the Arizona Department of Health Ser-

o

4 i Rall get the ang tileRd
vices before initial operation and each annual renewal..”

R6-5-7459(C)(3) To clarify that a licensee is both required to have mirrors in a facility, and also required to securely attach mir-
rors to walls, revised this subsection as follows:

4. A licensee shall secure the mirrors to walls at heights convenient to the children in care.
R6-5-7459(L) To clarify the meaning of “emergency lighting system,” added the following text:

13 Aty e M1
1. 1 th hsection, “smergen g %

R6-5-7461(A)(1) Changed the term “mobile home” to “mobile dwelling” to make it consistent with the change in the defined term
as described above,

R6-5-7461(A)(2) To address concerns that the proposed rule was not adequate to assure emergency escape, revised text 1o add
requirements from the current rule, as follows:

The licensee shall provide children in care with bedroom space that:
a.  Hasa direct source of natural light;
b, Has a window that:

ix. Has.ahottor sill that is no more than 48 inches from the flaor: and

¢. Isatleast..

R6-5-7462(1)(d) Because no floor can be entirely slip-proof, changed text: “Bathtubs and showers that are with slip-resistant

y

R6-5-7464(C)(1) Inserted omitted words: “manufacturer’s instructions, recommendations....” Also, because smoke detectors do
not come with signals to indicate missing batteries, deleted this requirement: “Each smoke detector shall have a signal to indicate
that batteries are low; ar are not working properly—er-are-missing.”

R6-5-7465(3) For thoroughness and consistency, changed “staff” to “any person.” “4 licensee shall not allow any person staff to
use tobacco products inside buildings”

R6-5-7466(A) Changed text to improve clarity: “4 licensee shall fence an outdoor swimming pool Lo separate it from all build-
ings, and with a fence that,..”

R6-5-7467(C)(3) To better describe what occurs on an outing and to make sure that the person with the children keeps the chil-

dren’s emergency information, revised the text and created a new subsection. “3. The person. supervising the child driver shall
keep the information in-thevehicle during the outing.”

R6-5-7467(E)(2) Changed text to clarify the requirements for buses. The licensee shall not aliow the rumber of individuals in a
vehicle used to transport children in care to exceed the number of available seats and seat belts in g the vehicle other than a bus;
; . Ifthe vehicle is.q by e [icensee sha xcead the maxiny ated ! }

i ertif

cate.

R6-5-7468(B)(4) This subsection was intended to exempt shelter care facilities from obtaining and performing an assessment of a
child. The GRRC analyst questioned whether the text actually exempted the shelter, The analyst also questioned why this list dif-
fered from the list in R6-5-7438(D). Revised the language as follows: “Ar the time of a child’s admission, the licensee is not
required to abiain de the comprehensive intake assessment required by R6-5- 7438(D}, but shall wark with the placing agency or
Rexson to compile information on and assess the child’s current social, behavioral, psychological, developmental, health, legal,
Jamily, and educational status, as applicable to the child *
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Appendix 1: In respanse to a concern that JACHO may accredit an agency operating a child welfare facility, revised the text about
accreditation to clarify that the particular facility seeking lcensure will not have JACHO accreditation even though the umbrelia
agency for the facility may operate other facilities that are JACHO accredited.

.

Paragraph 9 above describes many of the comments DES received, and how DES responded to the comment by making a particu-
lar change. This paragraph describes comments that DES received where DES decided not to make the requested change,

Many licensees have expressed support for the new rules. One large agency, Arizona Boys Ranch (“ABR™), has asserted that the
rules are overly broad, are outside the scope of DES’s statutory authority, impermissibly dictate treatment philosophy, and
infringe on freedom of contract. ABR has asserted that the rules should be strictly limited to “health and safety” issues. ABR com-
mented that the rules fail to make DES accountable to the licensed community. ABR, which is 1 of the state’s targest providers,
also asserts that the rules impose costs that may be prohibitive for smaller agencies.

Conversely, DES believes that programmatic issues are intimately tied to a child’s health and safety, Child welfare agencies are
entrusted with the care of children who frequently suffer from emotional troubles related to a history of abuse and neglect. These
agencies are not subject to the strict licensure requirements to which behavioral health agencies are subjected. The programs and
services of a child welfare agency must be designed and operated to meet the special needs of these children and ensure that they
do not suffer any more physical harm or emotional damage.

Contrary to ABR’s assertions, DES has not tried to dictate treatment philosophy in these rules. Indeed, the rules are written to per-
mit innovation, flexibility, and diversity of programming. In most cases, the rules require a licensee to write policy and procedures
explaining how the agency approaches a particular issue. The rules may specify the general areas that the policy or procedures
need to address, and do, in some cases, specify prohibited conduct or minimum requirements. Agencies are then required to dis-
close this information to placing agencies and persons to permit them fo make a rational and informed choice about whether the
particular agency can meet the needs of a particular child. DES took this approach to try and build flexibility into the rules and to
allow licensees to develop policies and procedures that best fit their particular needs and program. Whenever possible, DES tried
1o specify results that agencies must achieve, without specifying the method by which the licensee must achieve the objective.

Ungquestionably, the rules do contain more specificity and detail than the current rules. The old rules were frequently criticized for
their vagueness and lack of specificity. Some licensees have complained that the old rules give DES unfettered discretion, result-
ing in arbitrary and inconsistent treatment. The new rules provide far more specificity and criteria that DES must consider when
exercising its discretion. about the qualifications of persons providing services and staff-client ratios,

Much of the added specificity is directed at improving DES’s accountability to the lcensed community. The old rules have very
little information on the application and licensing pracess. For example, current R6-5-7406 requires persons to “make written
application to the Department on the prescribed forms.” The new rules list, in detail, alt of the information required for the appli-
cation and describe what happens during the licensing site inspection. The new rules contain licensing time frames. The new rules
describe procedures for licensing a satellite facility and obtaining an amended license. The new rules describe how the Department
performs its monitoring functions and investigates complaints. The rules establish procedures and criteria for imposition of a cor-
rective action plan and a provisional license, and more detailed criteria for denial, suspension, and revocation of a license.

Provider Input

ABR representatives commented that the rules were developed without meaningful provider input. The Arizona Administrative
Procedure Act (APA) has very specific requirements about public participation. At a minimum, an agency must provide notice of
the rules through publications in the Arizona Administrative Register. The agency must provide at least 30 days opportunity for
written public comment and opportunity for oral comment if at least 5 people request a hearing. The rules must go to the Gover-
nor’s Regulatory Review Council, which also takes written and oral comment.

Rule Development

In developing these rules, DES went far beyond the APA’s minimum requirements. DES invited numerous stakeholders to partic-
ipate in a workgroup charged with responsibility for rewriting DES’s group home rules. DES invited representatives from DES’s
licensing unit, other DES units that interact with or are affected by licensing activities (CPS, the Young Adult Program, the Divi-
sion of Developmental Disabilities), other state agencies impacted by licensing activities (DHS, the State Fire Marshall’s office,
the Administrative Office of the Courts, the Office of the Attorney General), small and large licensed agencies, and persons who
were previously in care.

The manager of DES’s licensing unit and 2 provider representative co-chaired the workgroup. DES retained a national consultant
to serve as the group’s facilitator and a source of expertise about modem best practices. Over the course of a year, the workgroup
had 13 day-long meetings to write and revise a set of draft rules. Due to the extensive time commitment, not everyone invited to
the meetings attended every meeting, DES could not compet anyone but its own employees to participate in the workgroup.

Informal Comment Process

After the workgroup finished the draft, DES sent a copy of the draft to all 67 licensed agencies and other stakeholders for review
and comment. DES also scheduled community meetings for interested persons to come and discuss the draft, Many providers
attended the meetings, offered comments, and raised questions.

In response, DES staff revised the rules to address issues raised, and to make sure that the rules met the standard of clear, concise,
and understandable. The provider co-chair and Assistant Attorneys General from the Economic Security Section participated in the
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revisions. Following these revisions, DES sent the rules out to all agencies and other stakeholders for 1 more round of informal
comment before filing proposed ruies. DES made additional changes in response to comrments received,

Formal Rulemaking Process

After filing the rules as proposed rules, DES actively solicited comment from interested stakeholders. DES notified stakeholders
that the rules had been filed, and advised stakeholders of the dates for the formal public hearings. DES provided copies of the pro-
posed rules to approximately 20 stakeholders who requested a copy after receiving the letter. DES staff also met with the GRRC
analyst for a courtesy review. DES has made changes to the rules in response to oral and written comments received, as deseribed
in the Notice of Final Rulemaking and the Concise Explanatory Statement.

R6-5-7401.  Definitions
ABR commented that several definitions are vague and provide inadequate guidance.

De-escalation The definition is general to permit the very flexibility that ABR complains is lacking in the rules. DES did not wish
to Hist specific actions or statements that might be used to de-escalate behavior; what is most appropriate will depend on the partic-
ular crisis situation. The substantive rule where the term is used explains when de-escaiation is to be used,

Discipline ABR suggested substituting various dictionary definitions that are akin to ABR’s highly structured program model
serving predominately delinquent youth, for the proposed definition. DES chose a more neutral definition that is better suited to
the range of agencies governed by these rules,

Exploitation DES believes the definition is clear 2s written, particularly because the definition includes illustrative examples. The
definition is similar to the DHS definition for behavioral health service agencies (RO-21-101{B)(23).) The rules permit the work
experiences described by ABR. (See R6-5-7449(F).)

Personnel (Now “staff;” “paid staff,” and “unpaid staff.”) ABR expressed concern that the broad definition of personnel
would place unreasonable burdens on licensees. ABR has not considered how the word is used in context. DES sought a compre-
hensive definition that would include all persons who provide services to children at a facility. Not alt rules apply to ali staff. Some
rules apply only to paid staff, a more limited group of people. Still other rules apply only to staff or personnel providing direct ser-
vices to children.

Physical restraint Physical restraint can include everything from grabbing a child to 4-pointing a child on 2 floor. DES sought a
general definition of physical restraint to encompass the many types of physical restraint that exist. In response to ABR’s com-
ment, DES slightly revised the definition to set some boundaries. The definition is very similar to the DHS definition in R9-20-
101(A)(66).

R6-5-7405(A)(1)(g) Application

ABR commented that requiring a full litigation search on an agency’s key staff (CEO, program director, facility supervisors, own-
ers, and medieal director) will result in added expense. The rule does not require a litigation search; the rule requires the license
applicant to describe past litigation in which these persons were parties. Presumably, the persons holding the position can remem-
ber past litigation and list it for the application. The rule requires this information only on a few people. In many agencies, 1 person
fills several roles, which will further reduce any burden.

DES believes that requiring a description is the least intrusive way to get basic information and assist the licensing specialist in
determining if any further inquiry is warranted. The Department needs this information on key staff. For example, if a licensee’s
CEQ shows a history of bankmuptey and financial problems, it may raise a question as to whether the CRO can maintain 2 finan-
cially stable agency. If the program director was divorced as a result of spousal abuse, lost custody as a result of child abuse, or has
a history of not paying child support, it may raise a question as to that person’s fitness to operate a program for abused and
neglected children.

R6-3-7416. Monitoring

ABR comrmented that the rules should limit the number of monitoring inspections that DES can conduct at a facility. DES thinks
that an arbitrary number would unduly restrict its flexibility and inhibit its regulatory oversight role. As a practical matter, licens-
ing staff do not have the time or opportunity to make multiple monitoring visits. The caseloads are such that the majority of a
licensing specialist’s time is consumed by initial and renewal licensing visits, the follow-up work and background checks required
for licensure, paperwork responsibilities, complaint investigation, monitoring cotrective action plans, and performing other inter-
nal administrative tasks.

R6-5-7417. Investigations

ABR commented that DES should be required to investigate complaints by first making telephone contact and requesting docu-
mentation before going out to a facility. In fact, most licensing visits are “announced;” the licensing specialist will call the licensee
before going out to 2 facility. Caseloads are such that licensing specialists will not meke an unnecessary trip to an agency if a mat-
ter can be resolved telephone. However, DES needs the flexibility to make both unannounced and announced visits. DES believes
that the constraints proposed by ABR would impede its ability to effectively investigate and would put children at risk. For exam-
ple, if a licensee is engaged in an unsafe practice, or has an unsafe condition at its facility, children at the facility could be at risk
while DES waits for paperwork, If an agency Is not timely documenting activities, DES needs to know this rather than allow an
agency time to create required documentation.
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R6-5-7421. Appealable Actions

ABR commented that DES should allow licensees to appeal corrective action plans and alternative methods of compliance. Consti-
tutional law governing due process rights and statutory provisions (A.R.S. § 8-506.01) govem what is and is not an appealable
agency action. DES provided for appeal of those matters where there is a liberty or property interest at stake, and where appeal is
required by statute. DES defined “material change in licensing status,” which is an appealable action.

Denials of alternative methods of compliance are not appealable because, as the rule makes clear, they are extended as an accom-
modation, not a right. Imposition of a comrective action plan does not prohibit an agency from continuing to operate and does not
infringe on a property right. If a corrective action plan is required in conjunction with a provisional license, the agency may appeal
the issuance of the provisional license. Corrective action plans to remedy conditions not resulting in a provisional license require 2
spirit of cooperation between the agency and DES. (See R6-5-7418.) Such pians are not likely to generate an appeal.

Denials based on fingerprint and records checks of criminal history are not appealable because these checks are outside of DES’s
control. DES submits fingerprints and criminal histories to the Department of Public Safety (DPS), which in turn forwards the
information to the FBI. DES then accepts the results that DPS provides. A person who believes the results are erroneous must take
up the issue with DPS or the FB, not DES. A R.S. § 46-141 does not give DES the latitude to permit persons who fail a fingerprint
check to work at a facility.

R6-5-7428(A). Children’s Records

The GRRC analyst asked why the rules did rot require licensees to keep unusual incident reports in 2 child’s file. Some licensees
believe that unusual incident reports are business records rather than part of a child’s record. While licensees must keep such
records, many licensees believe it is not appropriate to include copies in the child’s file. The child’s file should contain Progress
notes documenting a child’s involvement in an unusual incident.

ABR compented that the rules should not dictate the information that an agency includes in 2 child’s record; ABR believes this
matter shouid be left to contract. This rule is critical for DES monitoring and oversight of many other rules. Unless DES requires a
licensee 1o mainitain these records on a child, DES has a very difficult time of determining whether a licensee is providing a child
with required medical care and taking other action required to address a child’s needs and placing plans. When a licensing special-
ist conducts a monitoring visit or a relicensing inspection, the children’s records are a primary source of information about how the
program is operating.

The licensing specialist may not be present when a child receives an initial medical inspection for obvious health problems, but
can look at the notes in the file to see if the inspection was done. The licensing specialist will not be present when 2 child has a
scheduled visit with a parent, but can look at progress notes to determine if the licensee is allowing court ordered visitation and
providing other services required by court order or set forth in the child’s service plan. Moreover, placing agency contracts will not

cover situations where children are privately placed. This rule provides guidance as to what is deemed to be a comprehensive
record.

R§-5-7429. Grievances

ABR commented that it is burdensome to require a licensee to maintain copies of grievance decisions as well as a grievance log.
Subsection (E) permits copies of the decisions to serve as the log if the decisions include certain basic information and are kept in
! location. DES thinks it is valuable to have information on grievances collected in 1 location because it helps the licensing spe-
cialist determine whether there are pattems of complaints or problemns. These patterns might not be readily apparent if the licensing
specialist has to review decisions in individual client files. Moreover, because of the limited scope of the grievances covered by
this rule, DES believes that no licensee will have a substantial number and that maintaining copies or a log will not be burdensome.

R6-5-7432. Social Work Degrees

ABR comments that the rules inappropriately require agency employees to have degrees or experience in social work. The rule
does not say this. R6-5-7432(B)(1) requires the agency’s program director to have a degree in social work

or & bachelor’s degree in social work or a related area and 2 years of experience in child welfare or child care, Similarly, supervi-
sors and direct care staff need education or experience in child care or child welfare. A related area of study can include education,
psychology, juvenile justice, or sociology.

The children living in these facilities are often dependent and sometimes delinquent. It requires a certain level of expertise and
experience to be able to work effectively with these children. DES believes that the education and experience requirements in the
rules strike an appropriate balance between agency flexibility and the need to have persons with training and experience that has
prepared them to deal with the difficult and challenging children housed in these facilities . The rules include an exemption for cur-
rent employees so that no licensee is faced with the prospect of terminating an employee who does not meet the requirements,

R6-3-7433.Training

ABR comments that DES should not dictate the subjects on which an agency should train its staff and should limit the rule to a cer-
tain number of hours. The rule seeks to fist general topics that are applicable to all types of child welfare agencies. The rule does
not dictate how much time a licensee should spend on each subject. The rule is limited by requiring the licensee to adjust the train-
ing “as appropriate to the children in care.” The licensee can adjust the time devoted to each subject to the particular characteris-
tics of the licensee™s program. To merely require “job-related training” as ABR suggests is vague and inadequate and provides no
guidance to agencies.
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